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Investment Your Property. 
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effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
pany that will be protect- 
ing those investments? 

At Ticor Title, we have 
been insuring title for 
close to 100 years. We are 
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largest title insurance 
companies in the country, 
with a reputation based 
on financial strength, 
personal service and 
underwriting expertise. 

_ So when you are con- 
sidering an investment, 
consider how sound an 
investment your title 
insurance is. 

If it’s from Ticor Title, 
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ing from strength. 
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Estate Planning 
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Debtor Rights 
Plus, Specialized Forms - 
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Think of the time and money this valuable resource will save you! Don't 
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1990 CORPORATION BUSINESS ACT? 
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he resignation of U.S. District 

Judge Thomas E. Scott should 

be of major concern to all 

lawyers and to all citizens in 
this country because it raises again the issue 
of judicial compensation. (Other issues raised 
by this resignation are beyond the scope of 
the page.) No doubt, as additional judges 
resign from the bench, and the quality of 
our judiciary continues to deteriorate, this 
issue will return from time to time. Because 
there is no wholesale resignation of judges 
and the quality of our judiciary is not often 
or readily discussed, the problem never 
really receives the attention it deserves. The 
wheel is simply not squeaky enough. 

Both the federal and state judiciary are 
in trouble. Our federal trial judges will be 
paid $96,600 in 1990. Next year, the salary 
will go up to $120,800 minus the cost of 
medical and life insurance. The compensa- 
tion package for lawyers of this stature, by 
most standards, is not acceptable. 

True, there is a long line of people 
waiting to replace Judge Scott. The quality 
of these aspiring judges is actually quite 
good. I suspect that many of the candidates 
are attracted by the life tenure and by the 
significant, albeit dwindling, prestige. Cer- 
tainly, they are not being attracted by the 
money. A vast majority, if not all of the 
candidates, now earn substantially more as 
practicing lawyers than they will as judges. 
My strong impression from speaking to 
many lawyers who have both federal and 
State practices is that the quality of the 
federal judiciary is still, in fact, very, very 
good, and on average, far superior to the 
State judiciary. What comes out of the 
pipeline can be no better than what goes 
into the pipeline. There has always been an 
abundance of good, qualified candidates for 
the federal judgeships not only because of 
life tenure and the real and perceived pres- 
tige, but because the appointment process 
is generally less demeaning. There are no 
elections. The issues federal judges are 
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How Do You Spell F.B.I.? 


by James Fox Miller 


called upon to decide are considered by 
many to be more meaningful, and the 
quality of the lawyers appearing in the 
federal courts is considered to be, on aver- 
age, superior. 

Our state judiciary is another matter. 
Yes, we have many competent judges, even 
outstanding ones. Maybe more than we 
deserve. I recognize that one incompetent 
judge is one too many, and, unfortunately, 
we have many more than one. The situation 
is not getting better. It is a sad state of 
affairs when I and other practitioners in the 
state courts are pleased to report that ‘‘the 
judge read the file.” Hooray! Is it not a sad 
state of affairs when this is the ‘“‘good 
news?” 

In 1990, a Florida Supreme Court justice 
will earn $100,443. An appellate judge will 
earn $95,421, a circuit judge $90,399, and 
a county judge $80,354. That is not enough 
to attract and keep good judges. To obtain 
and maintain the high quality of our justice 
system, it is important that judicial compen- 
sation be set sufficiently high to get the 
most able attorneys to the bench and to 


retain experienced judges. 

How much is enough? The Judicial Ad- 
ministration, Selection and Tenure 
Committee, in a 1989 report, recommended 
that Supreme Court justices be paid $135,000, 
appellate judges $122,500, circuit judges 
$110,000, and county judges $95,000. That 
recommendation was endorsed by the Board 
of Governors. Some will think these figures 
are not high enough and some will think 
today’s figures are already too high. 

The problem is that one can never make 
sense of income distribution. Regardless of 
what one might think of a particular presi- 
dent of the United States, why should that 
person be compensated at a fraction of what 
a major league baseball pitcher is paid, even 
one with a losing life-time record? We give 
our children to school teachers for eight 
hours a day, nine months a year and expect 
them to teach our children how to read and 
write and to help make them good citizens. 
Yet most teachers are not paid enough to 
live with dignity. What is a good lawyer 
entitled to earn? What is a good judge 
entitled to earn? There is no easy answer; 
but if our system is to function well, we are 
obliged to keep working until we find that 
answer. 

It is our duty to assure that only the most 
qualified individuals be considered for the 
judiciary. Increasing judicial compensation, 
including benefits, is a key component for 
improving judicial quality. How else can 
we attract the needed talent? 

Yes, judicial salaries have increased over 
the past 10 years. In 1979, a Supreme Court 
justice earned $48,525, an appellate judge 
earned $46,063, a circuit judge $43,709, 
and a county judge $41,248. Thus, over the 
past 10 years, county judges’ salaries have 
almost doubled and all other judges’ sala- 
ries have more than doubled. Has this 
increase made for a higher quality judiciary 
or have we, in too many instances, simply 
increased the compensation for inferior 
judges? We still have too many civil judges 
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who take an hour and a half to watch 60 
Minutes and too many criminal judges who 
cannot spell F.B.I. 

A majority of our judges, both federal 
and state, are overworked and underpaid. 
We need to resolve their problems and we 
need to do so quickly. Too many are 
underworked and overpaid. Replacing them 
is a much slower process. The answer is not 
to provide judges across-the-board cost-of- 
living increases which result in paying the 
same judges a little more. What should 
attract and retain higher quality judges is a 
quantum leap in judicial compensation. Yes, 
at least for a while, we will be paying the 


What is a good 
judge entitled to 
earn? There is no 
easy answer, but if 

our system is to 
function well, we 

are obliged to keep 
working until we 
find that answer. 


incompetent judges more money. Eventu- 
ally, however, better people will seek to 
replace those judges who are not doing the 
job. It will not happen overnight, but it will 
happen. 

Judge Scott resigned to become a partner 
at one of our most prestigious law firms. 
Reports are that he will earn approximately 
double his judicial salary during his first 
year at the new firm. I never appeared 
before Judge Scott. I understand he was a 
terrific judge. We cannot afford this kind 
of loss, and before we suffer more losses, 
we need to make the issue of increased 
judicial compensation a priority. Our legis- 
lators, both federal and state, have to be 
convinced that our judicial system requires 
huge funding increments. We are supposed 
to be an equal branch of government. I am 
glad I am not that “‘equal.” 

While supporting Judge Scott’s decision, 
a September 30, 1990, editorial in The 
Miami Herald pointed out that most citizens 
could live very well on a salary half that of 
a federal judge, and that many taxpayers 
lacked sympathy for a judge who resigns 


“for financial reasons.” The editorial then 
pointed out that Judge Scott would more 
than double his salary in his first year of 
private civil practice and asked the public 
the question of how much sacrifice is a 
person expected to make? That is the ques- 
tion we all need to answer. 

On the other hand, pointing out that 
members of editorial boards and newspaper 
reporters from the same publication often 
see things from a different prospective, in 
the October 23, 1990, edition of The Miami 
Herald, there was a report concerning an 
open circuit judgeship in Broward County. 
A list of the applicants was included and the 
vacancy was referred to as ‘‘an attractive, 
high paying job... .” The article went on 
to indicate that the opening on the circuit 
bench “offers county judges a promotion 
to a more powerful position and provides 
lawyers looking for a career move or a more 
dependable paycheck an opportunity to wear 
the prestigious black robes.’ Well, which 
is it—a “‘sacrifice” or “‘an attractive high 
paying job?”’ This is the dilemma. 

Just after Judge Scott’s resignation, a 
nonlawyer friend of mine, whom I regarded 
as legally sophisticated, told me that he 
could not feel sorry for someone who made 
$96,600 a year because that was more than 
he made and it was far more than the 
average American earned. I was really taken 
aback. Here was a reasonably intelligent 
individual whose views on judicial compen- 
sation were not only contrary to mine, but, 
more significantly, probably more in tune 
with the thinking of the average citizen than 
were mine. Now I understand why many 
politicians are afraid to vote in favor of the 
needed funds and risk the wrath of their 
constituents. How do we get these constitu- 
ents to understand that it is one thing to ask 
a person to make a financial sacrifice by 
becoming a judge, and it is another thing to 
put that person in a position where the loss 
of income is so substantial that there are not 
sufficient funds to send children to college 
or to have an adequate standard of living 
given all the relevant circumstances. 

Fortunately, a lot of lawyers still want to 
be judges. Hopefully, the vast majority who 
do become judges will be qualified for the 
position. I see it getting worse before it gets 
better. This coming January there will be 
approximately 88 new trial judges who have 
no previous bench experience. It will cer- 
tainly be an interesting time. 

Parenthetically, as president of The Flor- 
ida Bar, I attend numerous robing ceremo- 
nies. Even before I became a “‘bar leader,” 
I often attended these robing ceremonies. 
Some were truly moving. I found it interest- 
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ing to hear the remarks of the new judges, 
their closest friends, and dearest relatives. 
Although I was invited to many of the 
parties that took place, I was never invited 
to the ceremony that apparently takes place 
immediately after the robing wherein they 
remove that part of the judge’s brain which 
reminds them that they are lawyers; that 
they are trying to earn an income; that they 
cannot be more than one place at the same 
time; and, from time to time, that they need 
a continuance. I subsequently learned that 


this part of the brain grows back virtually 
immediately after the judge goes back to 
practicing law. 

Before I receive too many outraged let- 
ters from my friends in the judiciary, I point 
out that I am not talking about most of our 
judges. But, I am talking about more than a 
few. 

I may well be accused of unfairly criti- 
cizing members of the judiciary. I disagree. 
A great deal has been written about the lack 
of professionalism among lawyers, and right- 
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fully so. Still, most of our lawyers practice 
at a high level. I am simply using this 
President’s Page, which one of my constitu- 
ents called ‘‘a bully pulpit,’ to offer a 
reminder that just as we have some lawyers 
who are not doing the job, we have some 
judges who are not doing the job, either. 
Both are serious problems. An unqualified 
judge is, in a sense, a more serious problem, 
because what are the lawyers and litigants 
to do? Unqualified lawyers can be avoided. 
The escape from unqualified judges is not 
as easy. 

Saying we need the best and the brightest 
as judges is another “‘appie pie and mother” 
proposition. The question is whether our 
society is willing to pay the price. All it 
takes is a commitment and the money to 
back it 
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ach year our Member Benefits 
Committee works with a host 

of vendors and suppliers to the 

legal profession, reviewing their 
products and working out discounts for our 
members in exchange for a Florida Bar 
endorsement. As this year comes to a close, 
I thought I would use this column to remind 
you of some of the added benefits you have 
as members of The Florida Bar. 

Nynex Business Centers offers up to 49 
percent off their list prices on a variety of 
office equipment. Nynex also has been one 
of our best supporters ai the annual and 
midyear meetings, providing transportation 
to attractions and otherwise helping us to 
underwrite our meetings. To reach Nynex for 
a quote on your next equipment purchase, 
call 1-800-346-9X9X. 

Both LEXIS and Westlaw have agreed to 
offer a special rate to members of The 
Florida Bar. Westlaw has reduced its monthly 
charge from $125 to $25. LEXIS offers free 
installation to Bar members, as well as a 
reduced monthly charge (also $25, down 
from $125). For more information on West- 
law, call 1-800-328-0109; for information on 
LEXIS, call 1-800-368-5868. 

Three insurance companies have joined 
our endorsed programs list. Florida Lawyers 
Mutual Insurance Company, created by The 
Florida Bar with funding from our members, 
offers professional liability insurance. The 
company is housed in the Bar Center in 
Tallahassee, telephone 1-800-633-6458. Cigna 
has earned the Bar’s endorsement for its 
group health and term life plans. For more 
information call 1-800-633-6458. Monarch 
Life Insurance Company offers discounted 
individual issue disability income insurance 
through Business Planning Concepts, Inc., 
telephone (904) 396-8626. 

Airborne Express came onboard this year 
offering discounts of up to 40 percent to 
members of The Florida Bar. Look for their 
coupon ad in the Bar News, or call the 
company at 1-800-443-5228. 


EXECUTIVE DIRECTIONS 


Take Advantage of Member Benefits 


by John F. Harkness, Jr. 


Several car rental companies will give you 
a reduced rate for business or personal rentals 
if you show your Bar membership card. 
Alamo, Avis, Hertz, National, and Dollar 
each offer these discounts. 

For eyeglasses and contact lenses, you 
may wish to consider Eckerd Vision Works, 
which offers up to 20 percent off their regular 
prices to Bar members. 

Jurisco offers civil court bonds that are 
normally hard to place, and promises quick 
service. They also have a law firm fidelity 
bond program to cover employee theft. The 
company may be reached at 1-800-274-2663. 

You may have noticed in the last couple 
of issues of the News an offering from the 
Bar’s endorsed magazine subscription serv- 
ice. Call 1-800-289-6247 for a quote on a 
subscription to your favorite magazines. 

Also new this year is our agreement with 
Maryland Bank N.A. for credit cards. The 
bank will waive the first annual fee for its 
Mastercard and Visa cards for members of 
the Bar. Look for their coupon ads in your 
Bar publications. 
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Finally, we have worked out a discount 
with Walt Disney World to offer discounts 
through the Magic Kingdom Club. George 
Dillard at the Bar Center has details, 1-800-342- 
8060 in-state, or 1-800-874-0005 for our 
out-of-state members. 

This list is, of course, not exhaustive of 
the benefits available to you by virtue of 
your Bar membership. Your annual dues 
dollars provide seed money for a number of 
Florida Bar programs and services which 
earn revenues to underwrite the majority of 
their operating costs. These programs regu- 
larly come under the scrutiny of the Board 
of Governors and Program Evaluation Com- 
mittee and, of course, are subject to the 
careful review of the Budget Committee each 
year to see that they are operating as cost- 
effectively as possible. 

Recent columns have discussed our con- 
tinuing education programs and publications, 
the Statewide Lawyer Referral Service, and 
public education programs carried out by our 
Public Information Department. 

I have not reminded members, however, 
of one of our most successful projects: the 
Law Office Management Advisory Service. 
Created almost a decade ago to help small 
firms and practitioners entering solo practice, 
LOMAS now offers an expanded variety of 
services, and can provide you tips on every- 
thing from types of filing systems to consider 
(or steer clear of) to hardware and software 
packages available to maximize the effi- 
ciency of your practice. 

The service is available at less than the 
cost of outside consulting firms, and can 
provide information on many subjects at no 
charge. For more information about LOMAS, 
call J.R. Phelps at the Bar Center, (904) 
561-5616. 

A complete listing of the services avail- 
able to members of The Florida Bar, both 
through our staff and through endorsed pro- 
viders, appears at the front of the Journal 
directory. I encourage you to take advantage 
of these member benefits. 
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Tavares; Omar R. Zamora, Ft. Myers; Board Liaison, 
Thomas G. Freeman, Jr., Altamonte Springs. 


The Board of Governors 


First Circuit A. G. Condon, Jr; Second Circuit Jon 
Whitney, Thomas M. Ervin, Jr; Third Circuit S. Austin 
Peele; Fourth Circuit John A. DeVault Ill, A. Hamilton 
Cooke; Fifth Circuit Robert E. Austin, Jr.; Sixth Circuit Ky 
M. Koch, William F. Blews; Seventh Circuit Horace Smith, 
Jr.; Eighth Circuit Robert O. Stripling, Jr.; Ninth Circuit 
John Edwin Fisher, Gregory A. Presnell, David B. King; 
Tenth Circuit R. Kent Lilly; Eleventh Circuit Patricia A. 
Seitz, Edward R. Blumberg, Sandy Karlan, Manuel A. 
Crespo, Dianne S. Smith, Alan T. Dimond, John W. 
Thornton, Jr., Robert M. Sondak, Stuart Z. Grossman, 
Joseph H. Serota, Scott L. Baena; Twelfth Circuit Edwin 
T. Mulock; Thirteenth Circuit Michael A. Fogarty, Donaid 
A. Gifford, Thomas M. Gonzalez; Fourteenth Circuit C. 
Douglas Brown; Fifteenth Circuit Patrick J. Casey, 
Timothy W. Gaskill, H. Michael Easley; Sixteenth Circuit 
Alfred K. Frigola Seventeenth Circuit Michael J. 
McNerney, Roger H. Staley, Terrence Russell, Walter G. 
Campbell, Jr.; Eighteenth Circuit Thomas G. Freeman; 
Nineteenth Circuit George H. Moss II; Twentieth Circuit 
John A. Noland; Out-of-State William L. Guzzetti, Edwin 
Marger, Frecerick J. Bosch; President YLD, Warren W. 
Lindsey; President-elect YLD, Robert C. Paimer til; 
Public Members, Wilhelmina L. Tribble, Theodore R. 
Struhi. 


LETIERS 


Gender Bias Report 
Not “Old Research” 

The letter of Thomas C. Chase printed in 
the October Florida Bar Journal conveys 
inaccurate information that needs correcting. 
Contrary to Mr. Chase’s assertions, the Re- 
port of The Florida Supreme Court Gender 
Bias Study Commission, which | edited, was 
not based on “old and incomplete” research. 

The vast majority of the findings of the 
report came from two sources: first, live 
testimony received from Floridians by the 
Gender Bias Study Commission in an exten- 
sive series of hearings held around the state; 
and second, an exhaustive series of special 
studies sponsored by the Commission itself 
or by The Florida Bar, all of which focused 
entirely on Florida’s legal system. 

I fail to see how new research and new 
testimony can be considered old. It certainly 
was not, as Mr. Chase incorrectly states, 
“conducted in distant states.” As to its 
completeness, the report is far more compre- 
hensive than any other report on gender bias 
conducted in any other state to date. For 
example, Florida’s is the only such report 
examining the bias resulting from the en- 
forcement of prostitution laws. 

Mr. Chase points out that gay and lesbian 
lawyers face problems in our legal system, 
which the Gender Bias Commission over- 
looked. However, bias prompted by sexual 
orientation is an entirely different issue than 
bias prompted by gender. The issue of 
sexual-orientation bias clearly lay beyond the 
mandate issued by Chief Justice Parker Lee 
McDonald when he created the Gender Bias 
Commission. The commission could not prop- 
erly have considered the subject, since it 
lacked authority to do so. 

If Mr. Chase is concerned about sexual- 
orientation bias, he should write the current 
chief justice to urge the appointment of a 
commission properly authorized to examine 
the subject. 

Next, Mr. Chase incorrectly states that the 
commission “ignored the possibility that 
female judges and attorneys might be engag- 
ing in gender biased behavior.’’ This is not 
true. The commission did entertain this possi- 
bility. However, there was no testimony or 
research establishing that such bias existed 
to any significant degree. If Mr. Chase knew 
of examples, he should have presented them 
to the commission, which certainly would 
have investigated and included them in its 
report. 
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Next, the Florida Association for Women 
Lawyers is not a “shining example” of 
“gender bias in Florida’s judicial system,” 
as Mr. Chase contends. If FAWL refused to 
admit men or advocated female supremacy, 
Mr. Chase’s comments might be justified and 
the Gender Bias Report might reasonably be 
criticized for failing to confront the problem. 

Yet this is not the case. FAWL admits 
men and advocates an equality of opportunity 
for both sexes. This is not a “lame justifica- 
tion,” as Mr. Chase argues. It is the entire 
point. If the Gender Bias Report failed to 
report this “problem,” it is because the 
problem does not exist. 

Finally, Mr. Chase’s criticisms fail to 
address the central finding of the report—a 
system-wide and systematic bias against 
women. I find this omission very revealing. 


RoBert CRAIG WATERS 
Editor 
Report of the Florida Supreme Court 
Gender Bias Study Commission 


Article Criticized 

I would like to respond to, clarify and 
correct several misstatements made in the 
article, ‘“‘Florida’s New Car Lemon Law: 
An Effective Tool for the Consumer,’ by 
Raymond Ingalsbe, which appeared in the 
October 1990 issue of the Journal. 

Mr. Ingalsbe refers to F.S. §681.104(2) 
(a) (1989) as providing the consumer with 
‘an unconditional right to choose either a 
refund or an acceptable replacement”’ vehi- 
cle once the presumption set forth in 
§681.104(3)(a) has been met. The law gives 
the consumer an unconditional right to a 
refund. While the consumer may choose a 
replacement vehicle, there is no uncondi- 
tional right to such a choice. 

The article characterizes arbitration hear- 
ings as being conducted by six member 
boards, three permanent members and three 
alternate members. While F.S. §681.1095 
(1989) states that each board shall be so 
comprised, hearings are conducted by three- 
member panels, one member of which is a 
technical expert. None of the board mem- 
bers can be employed by a motor vehicle 
manufacturer, a franchised motor vehicle 
dealer, or the consumer. Fla. Admin. Code 
Rule 2-32.004(2). 

Mr. Ingalsbe incorrectly states that “‘[t]he 
act also does not indicate whether the 
board’s decision is admissible in evidence.’’ 
F.S. §681.1095(10) (1989) specifically pro- 


vides that the board’s decision is admissible 
in evidence in any civil action arising under 
the chapter and relating to a dispute arbi- 
trated by the board. 

I would take issue with Mr. Ingalsbe’s 
assertion that language contained in the act’s 
consumer remedy section (F.S. §681.112 
(1989)) presents a “strong argument’’ that 
consumer attorney fees are recoverable in 
arbitration proceedings. The language quoted 
in the article is taken out of context and 
ignores the thrust of the entire section. The 
section relates to court actions. It provides 
that the court shall award the amount of any 
pecuniary loss, costs, attorneys’ fees and 
appropriate equitable relief to a consumer 
who prevails in an action to recover dam- 
ages caused by a violation of the chapter. It 
further provides that such actions must be 
commenced within one year after the expira- 
tion of the lemon law rights period, or, if a 
consumer resorts to an informal dispute 
settlement procedure (sponsored by the manu- 
facturer) or submits the dispute to the 
division or the board, within one year after 
the final action of the procedure, division or 
board. (The time within which a dispute 
must be brought to arbitration is set forth 
elsewhere in the chapter.) It is clear from the 
language of the entire section that it is 
intended to apply to actions in court, rather 
than to arbitration proceedings. 

Finally, the article states that it is “‘argu- 
able that the act applies even when the 
consumer hasn’t given the written notice but 
the vehicle has been out of service by reason 
of repair for a cumulative total of 30 or more 
calendar days.’ This makes reference to the 
presumption found at §681.104(3) (a); how- 
ever, it should be noted that the statute 
requires such written notification after the 
vehicle has been out of service for at least 
20 cumulative calendar days. F.S. §681.104(1) 
(1989). Under either standard—repair at- 
tempts or days out of service — the consumer 
is required to give the manufacturer a final 
opportunity for repair. 

JANET L. SMITH 
Deputy Director 
Lemon Law Arbitraton Program 


Author Responds 

Ms. Smith is correct in pointing out that 
the consumer has an unconditional right only 
to a refund, not a replacement, The manufac- 
turer has an absolute duty to replace the 
vehicle or issue a refund to the consumer. 
F.S. §681.104(2)(a). 

I defer to Ms. Smith on the actual makeup 
of the arbitration boards. I point out, how- 
ever, that the statutory language is mandatory, 
to wit: “Each board shall consist of three 


permanent members and three alternative 
members.” F.S. §681.1095(3). 

As to admissibility of a board’s decision 
into evidence, my article discussed admissi- 
bility in the context of an appeal by the 
manufacturer. I agree that, in original pro- 
ceedings brought by the consumer, a board’s 
decision is admissible. I am correct, however, 
that the statute does not specifically mention 
the admissibility on appeal. 

On the availability of attorneys’ fees in 
arbitration proceedings, Ms. Smith is simply 
wrong. Her argument as to the “‘thrust of the 
entire section” is her subjective opinion, not 
supported by the statute itself. Any consumer 
who hires an attorney and who is successful 
on arbitration should apply to the appropriate 
court for confirmation of the award and for 
an award of attorneys’ fees. The statute, in 
my opinion, encourages such fees, It cer- 
tainly doesn’t prohibit fees, as suggested by 
Ms. Smith, 

Finally, there is a statutory presumption 
that a vehicle is a lemon where the vehicle 
“has been out of service by reason of repair 
of one or more nonconformities by the 
manufacturer, or its authorized service agent, 
for a cumulative total of 30 or more calendar 
days, . . ”” Although Ms. Smith argues that 
written notice is a condition precedent to 
invoking the statute, such notice has no effect 
on the presumption and a court could (and 
should) so find. The presence or absence of 
a notice letter to the manufacturer does not 
change the fact that a particular vehicle is a 
RayMonD G. INGALSBE 


Palm Beach Gardens 


Questions Retention Rating 

According to our executive director, Chief 
Justice Shaw received a retention rating of 
92 percent from the respondents to the Bar 
survey, who comprised approximately 20 
percent of Bar membership. 

Associate Editor Mark D. Killian is guilty 
of gross misstatement of fact, a journalistic 
sin, when he directly invokes survey results 
as “92 percent of Bar members said Shaw 
should be retained... .” 

The integrity of the Bar survey demands 
a retraction. 


Ft. Lauderdale 


Rosert J. DERHAM 


Editor’s note: The questioned sentence read 
in full: “According to a recent survey 
conducted by The Florida Bar, 92 percent 
of Bar members said Shaw should be re- 
tained, among the highest approval rating 
of any judge appearing on the merit reten- 
tion ballot this year.” 
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Oath of Admission 
é To The Florida Bar | 


lever control the lawyer in the prac-| 
tice of the legal profession are 
clearly set forth in the following oath | 
‘of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: | 


“TI will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“1 will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 


f 
| 
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Photo of Shoal Creek Country Club by Birmingham News 


CONTROVERSY 
AT THE 


Will Private Discrimination 
Soon Be History? 


by Phillip S. Dingle 


rom the cabanas of a beach and bath club in southern Florida 
to the dining halls of a Jacksonville clubhouse, the links of a 
Tampa golf course, and the docks at one of Florida’s many 
yacht clubs, the message and policies have been silent, yet 
unmistakable: ‘We will associate with those of our likeness and choosing 
to the exclusion of whomever we please.” Until recently, that message has 
been unobjectionable, if not accepted or acquiesced to by the general 
public. A racial controversy involving Birmingham’s Shoal Creek Country 
Club and the PGA Championship drastically altered that perception — and 
the public uproar against private club discrimination will not soon subside. 
We lawyers enjoy the benefits of private membership organizations and 
participate in policy decisions affecting their welfare. How should we 
respond? 
History has played an important role in the development of the laws and 
the policies underpinning discrimination in private clubs. The movement 
to erode the rights of privacy of private membership organizations began 


“My view of the First Amendment and the related guarantees 


of the Bill of Rights is that they created a zone of privacy 
which precludes government from interfering with private 
clubs or groups. The associational rights which our system 
honors permits all white, all black, all brown and all yellow 
clubs to be formed. They also permit all Catholic, all Jewish, 
or all agnostic clubs to be established. Government may not 
tell aa man or woman who his or her associates must be. The 


in the mid-1970’s. Prior to that era, the 
landmark U.S. Civil Rights Act of 1964 
effected a broad prohibition on discrimina- 
tion in or by “public accommodations,” but 
created an express exemption from its ban 
on discrimination to private clubs.? 

For many years, private membership or- 
ganizations enjoyed a clear freedom of 
association and a right to privacy. Litigation 
arose principally when the application of the 
act turned on whether a particular establish- 
ment was “truly private’’ or merely a public 
accommodation attempting to circumvent the 
scope of the act. Provided that a club was 
able to demonstrate sufficient indicia of 
privacy, it could discriminate in its member- 
ship policies on the basis of race, sex, color, 
religion, or national origin. Litigation also 
occurred in the form of civil rights actions 
in which claimants attempted to demonstrate 
that the conduct of a private club constituted 
state action (as a result of significant state 
involvement) and should be prohibited as a 
deprivation of rights granted under the Con- 
stitution. 

The first attempts to directly challenge the 
rights of private clubs to discriminate in their 
membership policies occurred in the early 
1980’s. In a trilogy of U.S. Supreme Court 
decisions, the Court held that states have a 
compelling interest in preventing discrimina- 
tion.3 The Court did not define “private 
club” or set forth the scope of permissible 
tegulation. Accordingly, conflicts between a 
State’s compelling interest in preventing dis- 
crimination and the freedom of association 
asserted by private membership organizations 
must be resolved on a case-by-cas.. basis. 

When Congress passed the Civil Rights 
Act, it included an express provision forbid- 


individual can be as selective as he desires.” 


ding discrimination or segregation grounded 
in race, color, religion, or national origin in 
certain places of public accommodation.* 
Establishments enumerated as places of pub- 
lic accommodation include: inns, hotels, 
motels, restaurants, cafeterias, lunchrooms, 
lunch counters, soda fountains, motion pic- 
ture houses, theatres, concert halls, sports 
arenas, stadiums, and certain other establish- 
ments located on the premises of a public 
accommodation. The act provides an ex- 
plicit exemption for any “private club or 
other establishment not in fact open to the 
public.’”® 

The exemption of private clubs from the 
public accommodations provisions was not 
mere congressional benevolence. According 
to legislative history, Congress acknowl- 
edged that the constitutional rights of privacy 
and freedom of association applied to private 
organizations and could not be abridged by 
statute.? On several occasions, the U.S. Su- 
preme Court reaffirmed those rights.§ The act 
made no attempt to define the phrase ‘‘pri- 
vate club or other establishment not in fact 
open to the public,’ and courts have been 
unable to articulate a precise definition of 
“club” or “private club.” Accordingly, sev- 
eral variables must be examined in light of 
the purpose of the act to protect only “the 
genuine privacy of private clubs . . . whose 
membership is genuinely selective. . . .”9 

The two principal characteristics govern- 
ing such a determination are whether the 
club’s membership is genuinely selective’? 
and whether club members have any control 
over the club’s operations.!! The burden of 
establishing private club status clearly rests 
with the one who claims it.'2 Courts disagree 
on whether an establishment’s status as a 


Justice William O. Douglas, 
in Moose Lodge No. 107 v. Irvis 
407 U.S. 163, 179-180 (1972)! 


private club is a factual or a legal determina- 
tion. 

Although there is no single test to differ- 
entiate a private club from a_ public 
accommodation, there are several cases which 
illustrate the general principles. In 1969, for 
instance, the Supreme Court held that a 
232-acre amusement area with swimming, 
boating, sun bathing, picnicking, miniature 
golf, dancing facilities, and a snack bar that 
operated as a private club, which required its 
patrons to pay a 25-cent membership fee 
(entitling a member to enter the club’s 
premises for an entire season), was in fact a 
public accommodation.!3 According to the 
Court, the membership device was a subter- 
fuge designed to avoid coverage of the act, 
and was “simply a business operated for a 
profit with none of the attributes of self- 
government and member-ownership tradition- 
ally associated with private clubs.”’!4 

A federal district court in Texas refused 

private membership status to a restaurant 
club that refused service to a black person, 
enumerating the following minimum stan- 
dards for “‘private club” status: 
(1) an organization which has permanent machin- 
ery established to carefully screen applicants for 
membership and who selects or rejects such appli- 
cations on any basis or no basis at all; (2) which 
limits the use of the facilities and the services of 
the organization strictly to members and bona fide 
guests of members in good standing; (3) which 
organization is controlled by the membership either 
in the form of general meetings or in some 
organizational forma that would and does permit the 
members to select and elect those member-officers 
who control and direct the organization; (4) which 
organization is non-profit and operated solely for 
the benefit and pleasure of the members; and (5) 
whose publicity, if any, is directed solely and only 
to members for their information and guidance.!5 


In concluding the defendant club was 


| 
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a public accommodation, the court empha- 
sized that the restaurant was in fact open to 
white people generally, engaged in wholesale 
solicitation of applications from groups, did 
not limit use of its facilities or services 
strictly to members and bona fide guests, 
sought publicity in the usual advertising 
media, and could fairly be described as 
profit-making. 

A restaurant club, which had more than 
21,000 members, only one of whom was 
black, and which charged a lifetime admis- 
sion fee of 10 cents. was held not to be a 
private club in Bradshaw v. Whigam, 11 
Race Rel.L.Rep. 934 (D.C. Fla. 1966). Simi- 
larly, in United States v. N.W. Louisiana 
Restaurant Club, 256 F.Supp. 151 (W.D. La. 
1966), the court found that, where member- 
ship cards were issued at a restaurant club 
“as a matter of course to any white customer 
without any requirements or conditions what- 
soever,” the restaurant was not a private 
club. 

In Bell v. Kenwood Golf and Country 
Club, Inc., 313 F.Supp. 753 (D.C. Md. 1970), 
the court confronted a claim of exemption 
by a club which appeared to satisfy the 
definition of a private club. Nonetheless, the 
court concluded that the country club was 
not a “‘private club”’ because a corporation, 
and not the members themselves, owned the 
property and all facilities of the club; the 
tules provided that the corporation had unre- 
Stricted control of the properties and had the 
final decision on all matters concerning the 
property; and the corporation had undisputed 
authority on all matters affecting the club’s 
financial status. Moreover, existing members 
had no right to vote or blackball applicants 
for membership; a substantial majority of 
persons who applied for membership were 
eventually accepted; the numerical limita- 


tions on the number of members were based 
only on the capacity of the club’s facilities; 
the bylaws of the club could be amended 
only with the consent of the corporation; and 
the existing members were given no notice 
and had no vote as to the expulsion of any 
other member. 

Most of the decisions in this area have not 
involved close cases. Courts merely focused 
on whether the establishment at issue had a 
plan or purpose of exclusiveness and whether 
there was a selective element other than race. 
More thorough analysis is required in §1983 
cases and claims which arise out of a 
government’s attempt to redefine a private 
club as a public accommodation. 


Conduct Constituting 
State Action? 

A club deemed to be a “private club” 
remains subject to other civil rights chal- 
lenges. Section 1983 of the act provides that: 
Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any person of 
the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitu- 
tion and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other 
proceeding for redress. 


To establish a claim under §1983, a 
plaintiff must demonstrate that (1) the defen- 
dant deprived him of a right secured by the 
“Constitution and laws” of the United 
States, and (2) the defendant deprived him 
of this right “under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory.” Significant state 
involvement with a private club’s alleged 
discrimination must be shown in order to 
make the provision applicable to the club. 


consideration. 


of the opinion. 


The Journal Invites Manuscripts 


The Florida Bar Journal Editorial Board encourages Bar members 
to submit articles on evolving issues in Florida law for publication 


Analysis, opinion, and criticism of the present state of the law are 
also encouraged as long as such analysis is accompanied by sufficient 
legal authority on all sides to enable the reader to assess the validity 


Manuscripts may be submitted to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, FL 32399-2300. 
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A federal district court in New York found 
the requisite significant state involvement in 
Citizen’s Council on Human Resources v. 
Buffalo Yacht Club, 438 F.Supp. 316 (W.D. 
N.Y. 1977), where a private yacht club had 
been delegated the governmental function of 
regulating the public’s access to parkland 
adjacent to its clubhouse, had been granted 
the exclusive use of public property, leased 
land on which the clubhouse was located at 
an annual rate of $1, and possessed a city 
restaurant license and a state liquor license. 
State action in the conduct of a private club 
was absent from the facts of Golden v. 
Biscayne Bay Yacht Club, 532 F.2d 16 (Sth 
Cir.), cert. denied, 429 U.S. 872 (1976), in 
which a yacht club had refused memberships 
to applicants solely on account of their race 
or religion (the club had never admitted any 
black or Jewish person). The city leased to 
the yacht club the bay bottom land underly- 
ing club-constructed and club-maintained dock 
facilities connected to the club lands on 
shore, giving the club the exclusive use and 
control of the docks, a situation which had 
existed long before the lease was executed. 
According to the court, the bay-bottom lease, 
which was the sole nexus between the city 
and the club, did not make the discriminatory 
conduct of the club that of the city.!7 

In Moose Lodge No. 107 v. Irvis, the U.S. 
Supreme Court held that state regulation of 
a fraternal organization through the state’s 
liquor control board did not amount to the 
State action necessary to make the 14th 
amendment applicable to the club. In denying 
the plaintiff's claim, the Court emphasized 
that the lodge, which had refused service to 
a black guest, was a private club in the 
ordinary meaning of the term, was a local 
chapter of a national fraternal organization 
having well-defined requirements for mem- 
bership, conducted all its activities in a 
building owned by it, was not publicly- 
funded, and permitted only members and 
bona fide guests. According to the Court, the 
State must have “‘significantly involved itself 
with invidious discrimination” in order for 
the discriminatory action to fall within the 
ambit of the constitutional prohibition.'8 

An organization that enjoyed a tax-exempt 
status, utilized city property, conducted city 
programs, and derived income from the city 
acted under “color of state law” when it 
refused applications to minor black plaintiffs 
for admission to day camp.'9 Accordingly, 
affirmative relief was granted. In Fulton v. 
Hecht, 545 F.2d 540 (Sth Cir. 1977), the 
court held that the State of Florida did not 
engage in “‘state action” in connection with 
the business of greyhound racing by virtue 
of the state’s extensive regulation of such 
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business (the state issued permits and li- 
censes and audited the books of the track), its 
sharing in the business’ revenues, or its 
allocation of dog track racing days. 

When an annual golf tournament was 
sponsored by a private association, but was 
played on the city’s public links and an- 
nounced as a city championship tournament, 
the association’s refusal to admit blacks 
constituted discriminatory “‘state action”’ in 
violation of the equal protection clause of the 
14th amendment.”° Contrarily, the mere fact 
that an organization holds state licenses 
which permit it to conduct its business is 
insufficient to demonstrate state action, un- 
less the state is otherwise connected with the 
challenged conduct.?! 


Regulating Discrimination 

Litigation over private club discrimination 
in recent years has involved a private mem- 
bership organization’s exclusion of women 
(or minorities) and a law arguably prohibiting 
that exclusion. Three cases have reached the 
U.S. Supreme Court. In each of the principal 
cases, the Court recognized the possibility 
that a club might justify its discriminatory 
exclusion on the basis of its members’ right 
to either freedom of intimate association or 
freedom of expressive association. However, 
in each case, the Court found either that the 
right had not been established or that it had 
been overridden by the state’s compelling 
interest in eliminating discrimination. 

In Roberts v. United States Jaycees, 468 
U.S. 609 (1984), the U.S. Jaycees brought 
an action challenging the Minnesota Depart- 
ment of Human Rights’ application of the 
Minnesota Human Rights Act (which forbids 
discrimination on the basis of sex in “places 
of public accommodation”) to Jaycees by 
ordering them to admit women to their local 
chapters in Minnesota. The nonprofit mem- 
bership corporation, which is organized ‘“‘to 
pursue educational and charitable purposes 
as will promote the development of young 
men’s civic organizations,” provided a regu- 
lar membership for young men between the 
ages of 18 and 35, and an associate member- 
ship for others, principally women and older 
men. 

The Court upheld the Minnesota Human 
Rights Act against claims that it violated the 
first and 14th amendment rights of the 
organization’s members. Writing for the ma- 
jority, Justice Brennan distinguished between 
rights of “intimate association” and “‘ex- 
pressive association,’ and explained that 
“the nature and degree of constitutional 
protection afforded freedom of association 
may vary depending on the extent to which 
one or the other aspect . . . of the constitu- 
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WE SPECIALIZE IN 
ASSISTING LAWYERS 
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IN INSURANCE. 
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tionally-protected liberty is at stake in a 
given case.”2? With regard to freedom of 
intimate association, the Court left open the 
exact criteria necessary for protection, stating 
only that family relationships are definitely 
protected. Listing certain factors, including 
size, purpose, policies, selectivity, and conge- 
niality, the Court concluded that the Jaycees 
were clearly outside of the category of 
relationships worthy of this kind of constitu- 
tional protection because the Jaycees’ chapters 
were large and unselective; there were no 
criteria for judging applicants except age and 
gender; and women attended meetings and 
participated in functions despite being unable 
to hold office, vote, or receive certain awards. 

In examining whether the Jaycees were 
entitled to protection of their expressive 
associational rights, the Court explained that, 
although a right to associate with others in 
pursuit of a wide variety of political, social, 
economic, educational, religious, and cultural 
ends exists, and the Jaycees did, in fact, 
participate in those protected activities, such 
right is not absolute. Even though the Minne- 
sota statute worked an infringement on the 
“internal organization or affairs of a group,” 
Minnesota’s compelling interest in eradicat- 
ing gender-based discrimination justified the 
impact. 

In Board of Directors of Rotary Int’l v. 
Rotary Club of Duarte, 481 U.S. 537 (1987), 
Justice Powell called for the same two-part 
analysis of freedom of intimate and expres- 
sive association as the Court had applied in 
Roberts, and similarly declined protection to 
the Rotarians. The size of the Rotary chapters 
ranged from 20 to more than 900 members, 
there was a high drop-out rate, and many 
activities were carried out in the presence of 
strangers. Accordingly, the California act did 
not interfere unduly with club members’ 
freedom of private association. Application 
of the California act did not violate the 
Rotary Club’s first amendment right of ex- 
pressive association, even though the act 
worked a slight infringement on that right, 
because the state had a compelling interest 
in eliminating discrimination against women 
and in assuring them equal access to public 
accommodations. 

The circumstances addressed in New York 


Club Assoc., Inc. v. City of New York, 487 
U.S. 1 (1988), more closely resemble those 
of a private country club. New York City’s 
human rights law forbids discrimination based 
on race, creed, sex, and other grounds by any 
“place of public accommodation, resort or 
amusement,” but specifically exempts insti- 
tutions which are distinctly private. In 1984, 
the mayor of New York City signed Local 
Law 63, which amended New York City 
laws to provide that ‘“‘any institution, club or 
place of accommodation,” other than a be- 
nevolent order or religious corporation, “shall 
not be considered in its nature distinctly 
private”’ if it “has more than 400 members 

. ., provides regular meal service and regu- 
larly receives payment for dues, fees, usage 
of space, facilities, services, meals or bever- 
ages directly or indirectly from or on behalf 
of non-members for the furtherance of trade 
or business.” After the amendment was 
passed, a consortium of 125 private clubs 
filed suit seeking a declaratory judgment that 
Local Law 63 was unconstitutional. 

For the third time, the Supreme Court 
denied intimate or expressive association 
tights to a private organization. The Court 
recognized that some of the association’s 
members may have been entitled to constitu- 
tional protection, but affirmed the lower 
courts’ enforcement of the local law because 
it did not infringe upon the association’s 
rights of every association member. The 
Court wert beyond Roberts and Rotary Inter- 
national and approved the use of a statutory 
presumption that large clubs serving food and 
receiving payments from nonmembers are 
not entitled to protection as a first amend- 
ment intimate or expressive private association. 
However, the Court left open the invitation 
to an individual private club to make a 
fact-based argument that it had distinctive 
characteristics to claim intimate association 
protection (suggesting it might extend such 
tights beyond the intimate relationships of 
family life). 

In its determination that the law’s anti- 
discrimination provisions were not unconsti- 
tutional on their face, the Court emphasized 
the importance of the New York City Coun- 
cil’s findings that significant commerce 
occurred at most of the clubs covered by 


Local Law 63. By providing that clubs which 
furnish ‘“‘regular meal service” and receive 
regular payments “directly or indirectly from 
or on behalf of non-members for the further- 
ance of trade or business” are presumed to 
be other than “distinctly private,’ the city 
council pinpointed those organizations which 
are ‘“‘commercial”’ in nature, “‘where busi- 
ness deals are often made and personal 
contracts, valuable for business purposes, 
employment and professional advancement, 
are formed.”23 According to the Court, those 
characteristics are significant in defining the 
nonprivate nature of the associations.*4 Sev- 
eral other states and municipalities have 
enacted legislation similar to New York 
City’s Local Law 63, although none have 
been directly challenged. 


Post-Trilogy Decisions 

After Club Association, the most common 
threat to a private membership organization 
is that a state legislature or city council will 
pass a law declaring the club to be a “‘public 
accommodation.” Given the Supreme Court 
decisions allowing states to regulate the right 
of association, the dominant issues become 
(1) what are the limits upon such regulation, 
and (2) whether even the most private of 
clubs can resist the state’s power to eradicate 
discrimination. Maryland’s highest court ad- 
dressed, but did not resolve, those issues in 
State v. Burning Tree Club, Inc., 554 A.2d 
366 (Md. 1989). In that case, the all-male 
Burning Tree Club signed an “open space” 
agreement with the state in which the club 
agreed to refrain from developing certain 
property in exchange for a reduced property 
tax assessment of about $300,000 less than 
the one of ‘“‘highest use.” Maryland’s legisla- 
ture subsequently enacted legislation voiding 
such agreements with clubs that discrimi- 
nated in their membership policies. Burning 
Tree sued to enforce its agreement, arguing 
that the state action revoking the open space 
agreement violated the U.S. Constitution by 
punishing its members for exercising their 
right of intimate association. 

The Burning Tree Club had a strong claim 
to being private. In addition to having only 
250 resident members united around their 
common devotion to the game of golf, the 
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club is highly selective, seeks no publicity, 
has unpretentious facilities devoted princi- 
pally to locker and shower facilities, enjoys 
a distinctly fraternal atmosphere, and discour- 
ages the discussion of business within its 
confines (many of its members are retired). 

Despite the presence of those indicia of 
privacy, the court held that Burning Tree had 
not established that it qualified for the inti- 
mate associational rights described in Roberts 
and Rotary Club. According to the court, 
“[w]hatever the scope of freedom of intimate 
association under the federal constitution, 
there is little support in cases or commentary 
for the notion that the right extends to a 
sizeable, all-male organization devoted to 
playing golf’? The court asserted that the 
state was not punishing or prohibiting the 
exercise of any associational rights, but was 
simply declining to subsidize an organization 
that engages in discriminatory activities. In 
that regard, ‘“‘to whatever extent the State’s 
denial of a preferential tax assessment is 
viewed as a burden on Burning Tree’s mem- 
bers’ rights of association, the State has a 
compelling interest justifying the imposition 
of such a burden.”2? 

The Burning Tree case weakens the pri- 
vacy side of the balance articulated by the 
Supreme Court in Roberts, Rotary Club, and 
Club Association. Although Burning Tree’s 
prohibition of business discussions distin- 
guishes it from the Rotary, Jaycees, and, 
arguably, some of the city clubs in the New 
York litigation, the Maryland court casually 
ignored its nonbusiness nature. The effect of 
the Burning Tree case on discrimination by 
private clubs is unclear. The Supreme Court 
has denied certiorari. 


Conclusion 

Private clubs confront three principal ob- 
stacles in their efforts to preserve exclusive 
membership policies. One challenge avail- 
able to civil rights litigants is that the club is, 
in fact, a public accommodation attempting 
to circumvent the scope of the act. The 
conduct of an admittedly private club may 
also constitute state action and be prohibited 
as a deprivation of rights granted under the 
Constitution. The final, and most potent, 
challenge occurs when a state or local gov- 
ernment engages in outright regulation of 
private establishments by redefining those 
establishments as public accommodations. 

Many clubs have “opened their doors” to 
membership policies which ignore race, sex, 
creed, national origin, and religion. Those 
clubs that wish to remain truly and distinc- 
tively private — in an effort to overcome 
regulation attempting to redefine them as 
public accommodations — will likely be forced 


to undertake serious and costly measures to 
restructure their organizations. Most meas- 
ures will be designed to ensure that commerce 
is effectively extricated from the conduct of 
club members on club premises. Does this 
entail the elimination of corporate member- 
ships? Probabiy. Will club members be 
permitted to accept reimbursement from their 
employer or business for payment of country 
club dues and fees? Maybe not. Will mem- 
bers be able to deduct dues on their federal 
income tax returns? Again, maybe not. Will 
the impact of these policy changes on club 
revenues and operating expenses cause dues 
and fees to escalate? Just ask any member 
of Maryland’s Burning Tree Club. 

We will likely uncover the definitive 
answers to these questions and more in the 
immediate future. One thing is clear: What 
intelligent and principled human beings choose 
not to do as a matter of policy, the law will 
soon accomplish as a matter of right. As 
lawyers, we will be expected to take—and 
advocate — a position. 
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The Ins and Outs 


Access 


How Good Are Your Connections? 


by Edward M. Chew and Anthony J. Stevens 


any attorneys represent clients who reside on, 
operate a business from, farm, or are developers 
of land that lies adjacent to a road in the state 
highway system. Although this may be only a 
characteristic of the client rather than the basis for the representa- 
tion, questions of access may impact that client at any time. This 
probability will increase as the recent infusion of funds winds its 
way through the Department of Transportation’s acquisition and 
construction process and the department utilizes the funds for 
improvements and additions to the system.! When that activity 
affects ingress to and egress from the property, your client will 
confront statutes? and a set of rules? governing access that attempt 
to resolve conflicting interests: access, efficiency, safety, and 
development. 

Questions of access arise in several situations: when a developer 
constructs a project on undeveloped land, when the intensity or use 
of an existing development changes, or when the state initiates 
roadway construction or improvements that affect the abutting 
property. In each of these scenarios, ingress to and egress from the 
property must be addressed with regard to the health, safety, and 
welfare of the traveling public and the rights of the landowner. The 
State’s interest, more often than not, conflicts with the landowner’s 
right to access. 

The legislature has established a policy on access recognizing 
the principles established by the case law that ‘‘every owner of 
property which abuts a road on the state highway system has a right 
to reasonable access to the state highway system of this state but 
may not have the right of a particular means of access.’’4 This 
article will review the statute and the new rules governing access 
to the system. 


The Act 

In 1988, Florida enacted the State Highway System Access 
Management Act.5 The legislature found that the uncontrolled 
proliferation of connections to the system significantly contributes 
to congestion and the functional deterioration of the system.® While 
every owner of property which abuts a road in the system has a 
right of reasonable access to the system, the owner may not have 
the right to a particular means of access.’ Further, this right of 
access may be restricted if reasonable access may be provided by 
another public road.§ Finally, nothing in the act affects the right to 
full compensation for the taking of private property.? 
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The act authorizes the department to regulate vehicular access 
and connections to or from the system.!° No connection may be 
constructed or altered without a permit, the cost of construction 
must be borne by the permitee, and an unpermitted connection may 
be closed by the department.'! The permit may contain conditions 
including the requirement of a joint use connection. !2 

All permits in effect on July 1, 1988, shall remain valid unless 
modified or revoked pursuant to F.S. §120.60. Unpermitted 
connections to the system may continue if they were in existence 
on July 1, 1988, and were in continuous use for a period of one 
year or more. This is not an unconditional ‘‘grand-father clause”’ 
because the department may require a permit be obtained if a 
significant change occurs in the use, design, or traffic flow of 
either the connection or the adjacent road.!3 Presumably the 
department’s decision to require a permit could be challenged in 
an administrative proceeding, although this is not specifically 
authorized by the act. Finally, the department may issue a 
nonconforming access permit if it finds the denial of a permit 
would leave the property without a reasonable means of access.!4 

The department may revoke or modify any access permit 
issued before or after July 1, 1988, by requiring the relocation, 
alteration, or closure of the connection “‘if a significant change 
occurs in the use, design, or traffic flow of the connection.’’!5 The 
permitee must be given written notice of the department’s intended 
action and an opportunity to request an administrative proceeding 
pursuant to F.S. §120.60. 

Finally, the act authorizes the department to delegate its 
access-permitting authority to specific governmental agencies, 
including cities and counties, if they are financially and technically 
capable of accepting the responsibility.!© The governmental 
agency must adopt standards which meet or exceed those of the 
department. 


The Rules 


April 18, 1990, was the effective date for the department’s rules 
which implemented the act.!7 The rules provide that all connections 
to the system “‘providing ingress to or egress from residential, 
commercial, industrial, agricultural or any other public or private 
land use shall require a connection permit.’!8 Permits may be 
issued for the following six categories of connections: 

(1) “‘Category I— Minimum Connection”’ — residential uses of 
up to 10 units and for agricultural uses; 
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(2) ‘‘Category II— Minor Connection” — 
uses generating an average daily traffic (ADT) 
of 1500 or less and which are not included 
in Category I; 

(3) “Category III— Major Connection” — 
uses exceeding 1500 ADT; 

(4) ‘Category IV—Temporary Connec- 
tion’’; 

(5) ‘‘Nonconforming Connection’ — 
Category I through IV uses which do not 
qualify for a standard permit but for which 
access is necessary; 

(6) ‘“‘Median Opening.” 

Before applying for any of these permits, 
a prospective applicant should contact the 
department’s local maintenance engineer, who 
will identify the category of permit required 
and provide a conceptual review of the 
proposal.'? The conceptual review meeting 
will be held within 30 days of a written 
request for a meeting and the applicant will 
receive a notice of department conceptual 
review findings within 30 days after the 
meeting. These preliminary findings are non- 
binding on the department but can identify 
problems which can be resolved and may be 
helpful in the development approval review 
process with other governmental entities. 
This conceptual review meeting is especially 
important for applicants who request devel- 
opment approval from other governmental 
entities, because the department will make 
an independent determination on the design 
and location of connections which may con- 
flict with other development approvals. There- 
fore, the early identification of problems or 
conflicts will help the applicant decide to 
amend his proposal or abandon the project 
before significant time or funds are invested 
in a proposal which cannot be permitted. 
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Property owners 
who contact the 
department while 
the project is under 
design would have 
a better chance for 
modification with 
little or no expense 


An application must be made on the 
department’s form and must be accompanied 
by the prescribed fee and certain minimum 
information including a drawing or design of 
the connection, property and connection loca- 
tion information, and information on the state 
road.7° Designs for Category II and Category 
III permits must be signed and sealed by a 
Florida professional engineer and applica- 
tions for permits over 1000 ADT require 
significantly greater information as described 
in the rule. 

Upon receipt of an application at the local 
area maintenance office or the district main- 
tenance office serving the area, the application 
will be reviewed under the procedures estab- 
lished in F.S. §120.60. In order to be approved, 
the application must meet the department’s 
location, quantity, spacing, classification, and 
design standards. The department will also 
review the impact of the proposed connection 
on the operation and safety of the state 
highway and apparently the permit will be 
denied if it would cause an adverse impact. 

After the department completes its review 
of the application, it will issue a notice of 
intent to grant or deny the permit. A Notice 
of Intent to Issue Permit does not authorize 
construction of the connection because the 
department will not issue the permit until all 
other development approvals have been ob- 
tained. A Notice of Intent to Deny Permit 
will be sent to the applicant and the local 
governmental entity having development ap- 
proval authority and it will state the reasons 
for denial. The applicant may allow the 
notice of intent to become final, may amend 
the application within 30 days, or may 
challenge the notice of intent in an adminis- 
trative hearing pursuant to F.S. §120.57. 
Other remedies may also be available, in- 
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cluding a formal challenge to the validity of 
the rule?! or an inverse condemnation claim.?2 

A permit is issued for a specific land use 
and for specific projections for the type and 
volume of traffic to be generated by that land 
use. The permitee must notify the department 
of any significant change in the use of the 
connection.”> If any change in the connection 
causes a change in the category of the permit 
cr causes an operation, maintenance, or safety 
problem for the department, a new permit 
may be necessary which could require altera- 
tions to the connection. Failure to notify the 
department of a significant change may result 
in the revocation of the existing permit and 
closure of the connection. 

The department can initiate proceedings 
to revoke a permit and close a connection if: 
1) a significant change in the use of a 
connection is not reported to the department 
and repermitted, if necessary; 2) a connection 
was not constructed as specified in the 
permit; 3) other permit conditions were not 
met; or 4) the connection causes a safety or 
operation problem on the system.”4 A first 
and second notice of noncompliance is sent 
to the permitee with a copy sent to the 
occupant of the property. If the deficiencies 
are not corrected within 30 days or the notice 
challenged pursuant to F.S. §120.57, the 
notice becomes final. Thereafter, the permit 
is revoked and the department may close the 
connection at the expense of the permitee, 
assignee or current user of the permit. Not- 
withstanding any of these provisions, the 
department may take immediate remedial 
action, including closure of a connection, if 
there is an immediate and serious threat to 
the health, safety or welfare of the people of 
the state. 

When the department finds an unpermitted 
connection it may issue a Notice of Noncon- 
formance and Notice to Show Cause.25 The 
notice becomes final and the department will 
close the connection unless the property 
owner applies for a permit within 30 days or 
unless the notice is challenged pursuant to 
F.S. §120.57. 

Finally, when any road project is under 
construction the department may replace ex- 
isting permitted connections with new or 
modified connections which meet the depart- 
ment’s spacing, location, and design stan- 
dards. An attempt will also be made to 
bring nonconforming connections into con- 
formance with the department’s standards. 
Connections may be modified during con- 
struction at the permitee’s request and if the 
modification is no more expensive than a 
routine replacement, the department may 
make the change at no cost to the permitee. 
Therefore, construction projects are an 


opportunity for the department and the prop- 
erty owner to make beneficial changes to 
connections, and property owners who con- 
tact the department while the project is under 
design would have a better chance for modi- 
fication with little or no expense to the 
property owner. 


Emerging Issues 

The Florida Supreme Court recently held 
that an owner of property abutting a road has 
aright to compensation through inverse con- 
demnation when governmental action causes 
a substantial loss of access to the property.?’ 
Whether or not a denial of a permit applica- 
tion constitutes a substantial loss of access is 
an undecided issue. Although the depart- 
ment’s rules attempt to confront this issue 
by permitting nonconforming connections, it 
is likely that unsuccessful permit applicants 
will assert that the department has taken a 
property right. If the applicant seeks compen- 
sation, the court begins the process of deter- 
mining the extent to which loss of access is 
compensable. 

Challenging the department’s rules”® is a 
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second option. This has occurred already 
with a petition for an administrative determi- 
nation that the rules are invalid.2? Through 
this procedure, a hearing officer might invali- 
date the rules in whole or in part. 

The act and the department’s rules repre- 
sent Florida’s best effort to balance the 
private property right of access to the system 
with the traveling public’s interest in a safe, 
effective and efficient system. Because the 
tights of property owners and the state are 
not yet defined clearly, the conflict will be a 
source of litigation in the foreseeable 
future. 
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OFFERS 
JUDGMENT 


THE CONFUSION CONTINUES 


n offer of judgment is an offer by a party in litigation 

to form a contract in settlement of a cause of action. 

The policy behind such a contract is to encourage 

settlement. Encouraging settlement is achieved by 
imposing sanctions on a party that unreasonably refuses to accept 
an offer. 

While the policy behind offers of judgment is clear, much 
confusion has arisen out of their enforcement. The confusion stems 
from the three different types of offers of judgment. The Florida 
Supreme Court has promulgated Florida Rule of Civil Procedure 
1.442, while the legislature has enacted two statutes—F.S. §768.79 
and F.S. §45.061. Each type of offer has different provisions to 
determine when sanctions will be imposed and the amount of 
sanctions awarded. 


An Attempt to Eliminate Confusion 

The Florida Supreme Court in its decision, The Florida Bar Re: 
Amendment to Rules of Civil Procedure, Rule 1.442, 550 So.2d 442 
(Fla. 1989), recently tried to eliminate the confusion surrounding 
offers of judgment. After engaging in a constitutional analysis, the 
court held that the procedural aspects of Rule 1.442 supersede the 
statutes. The court also amended the rule to conform with the statutes 
regarding when sanctions are triggered and the types of sanctions to 
be imposed. Unfortunately, both aspects of the court’s decision have 
created more problems than they have solved. 

The Supreme Court’s constitutional analysis is based on the 
proposition within the Florida Constitution that only the Supreme 
Court can, through the Florida Rules of Civil Procedure, regulate 
procedural aspects of civil litigation.’ The legislature, however, has 
included procedural aspects in its offer of judgment statutes. To 
ensure that only the Florida Rules of Civil Procedure dictate 
procedure, the court held that Rule 1.442 supersedes the statutes on 
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by Scott Distasio 


all procedural aspects.? 

Two district courts have applied the court’s analysis to §45.061. 
In A.G. Edwards & Sons, Inc. v. Davis, 559 So.2d 235, 237 (Fla. 2d 
DCA 1990), the court held that §45.061 was constitutional because 
the sections dealing with sanctions are substantive, and, therefore, 
do not infringe on the Florida Supreme Court’s procedural rule- 
making authority. In Milton v. Leapai,__ So.2d___, 15 FLW 1493 
(Fla. Sth DCA 1990), the Fifth District, while recognizing the 
Edwards decision, held that §45.061 was unconstitutional. The 
Milton court noted that although there are substantive aspects to 
§45.061, the Supreme Court specifically held that the procedural 
aspects of the statute are unconstitutional. The court reasoned that 
the statute, as a whole, could withstand a constitutional challenge 
only if the unconstitutional portions could be severed from the 
remainder of the statute, concluded that severance was not possible, 
and, therefore, held the entire statute unconstitutional.3 

Milton is certainly a rational holding, and could very well become 
the prevailing view of the Supreme Court. Furthermore, the 
reasoning of Milton also would apply to F.S. §768.79. Therefore, if 
Milton prevails, both statutes will likely be held unconstitutional. 
Until the Florida Supreme Court decides the issue, however, both 
statutes remain valid in all jurisdictions except the Fifth District. 

Even though the constitutionality of the statutes has been 
questioned, there are still benefits to filing offers of judgment under 
each of them. The main benefit is the imposition of sanctions. The 
new tule gives the court discretion as to both the entitlement to and 
the amount of sanctions.4 The statutes, however, give the judge less 
discretion in deciding when to impose sanctions. Under §768.79, for 
example, if the statute is triggered the court shall impose sanctions 
unless the offer was made in bad faith. Under §45.061 if the statute 
is triggered a presumption is created that sanctions will be imposed.® 
This difference makes the statutes more desirable than the rule, so 
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practitioners should make offers under both 
statutes and under the rule, as a back-up.’ 


Confusion Created 

The constitutional debate has created some 
confusion about what provisions in the stat- 
utes are procedural and, therefore. governed 
by the rule. The only provision held to be 
procedural by the Supreme Court is the time 
for accepting an offer.8 Therefore, the 30-day 
period provided by the rule to accept an offer 
controls. 

Commentators have concluded that all the 
timing provisions of the rule are procedural.? 
If the commentators are correct, then all 
offers of judgment, as Rule 1.442 requires, 
must be made no sooner than 60 days after 
the offeree has served its first paper in the 
action, and no later than 60 days prior to trial. 
Although the statutes allow for making offers 
closer to trial,!° practitioners must proceed 
at their own risk. 

Another requirement which appears to be 
purely procedural involves the filing re- 
quirements of offers of judgment. The rule 
states that the offer shall not be filed unless 
accepted or until enforcement.!! F.S. §45.061 
has similar filing requirements.'? F.S. §768.79, 
on the other hand, requires filing the offer of 
judgment when made.!? 

Because of the obvious procedural nature 
of the filing requirement, practitioners should 
follow the rule and not file an offer made 
under §768.79 unless accepted or until en- 
forcement. The chances are the court will 
consider the filing requirement procedural 
and enforce the offer of judgment made 
under §768.79, even though the filing re- 
quirement was not foilowed. If not, the 
practitioner still can rely on the offers made 
under §45.061 and Rule 1.442. 

Rule 1.442 also requires the offer to 
include a certificate of service in the form 
required by Rule 1.080(f).!* Neither vtatute 
includes such a service requirement. This 
also seems to be purely procedural, thus 
practitioners should follow the rule and in- 
clude a certificate of service on all offers of 
judgment. A court would be hard pressed to 
invalidate an offer of judgment made under 
either statute simply because a certificate of 
service was included. 


Some Confusion Eliminated 
Although the constitutional debate contin- 
ues, the Florida Supreme Court’s decision, 
The Florida Bar Re: Rule 1.442, did resolve 
some conflicts between the rule and the 
statutes. The court amended Rule 1.442 to 
conform with provisions already contained 
in both statutes. The old rule only allowed 
defendants to make an offer of judgment. The 
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new tule, like the statutes, allows either the 
plaintiff or defendant to make an offer. 

The amended rule is also similar to the 
statutes with regard to when an offer is 
unreasonably refused. The old rule triggered 
sanctions if the judgment finally obtained by 
the adverse party did not exceed the offer of 
judgment. Under the new tule, like the 
statutes, an offer made by a defendant is 
unreasonably rejected if the damages awarded 
in favor of the plaintiff offeree and against 
the defendant offeror are less than 75 percent 
of the offer.'5 An offer made by the plaintiff 
is unreasonably rejected if the damages 
awarded in favor of the plaintiff offeror and 
against the defendant offeree are more than 
125 percent of the offer.!® 

Finally, the Supreme Court added attor- 
neys’ fees as a type of possible sanction 
under the rule.'7 All three types of offers of 
judgment always provided for an award of 
costs. The statutes always provided for attor- 
neys’ fees, as well. The addition of attorneys’ 
fees as a possible sanction for unreasonably 
rejecting an offer of judgment will increase 
the rule’s ability to encourage settlement. 


Enforcing Offers: 
More Confusion 

A noticeable contrast has developed be- 
tween the reasoning behind the decisions of 
the district courts and the decisions of the 
Supreme Court with regard to enforcing 
offers of judgment. The district courts have 
applied a literal interpretation of the rule and 
statutes, while the Supreme Court has con- 
centrated on the policy behind offers of 
judgment. The contrasting approaches have 
led to surprising and unpredictable results. 

The district courts have generally inter- 
preted the language of the rule and statutes 
literally and ignored policy considerations. 
For example, a defendant who obtains a 
defense verdict cannot enforce an offer of 
judgment.'8 The courts have noted that the 
plain language of the statutes and the rule 
require that there be a judgment rendered in 
favor of the plaintiff as a prerequisite to 
awarding costs and attorneys’ fees to a 
defendant who has made an offer of judg- 
ment. When a defense verdict occurs, the 
prerequisite of having a judgment rendered 
in favor of the plaintiff is not achieved. 

The district courts simply fail to realize 
that this result undermines the policy concern 
of encouraging settlement. When the plain- 
tiff’s case is so weak he would lose at trial, 
the plaintiff should look toward settlement. 
Without the threat of sanctions for refusing 
an offer of judgment, however, there is 
nothing to discourage the plaintiff from going 
forward. 
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Another unusual result occurred in Martin 
v. Brousseau, ___ So.2d __, 15 FLW (Fla. 
4th DCA 1990), wherein the court held that 
sanctions for failure to accept an offer of 
judgment cannot be imposed if the offer 
contains conditions. The Martin court ob- 
served that neither the rule nor the statutes 
provide for offers to contain conditions. 
Although recognizing that if such an offer 
were accepted the conditions would be en- 
forced under contract principles, the Martin 
court reasoned that because the offer was not 
accepted, contract principles do not apply. 
The issue is, therefore, one of pure statutory 
interpretation.!9 

In Martin the offer was made under 
§768.79 and the old rule. The amended rule 
specifically states that the offer shall briefly 
summarize any relevant conditions.2° There- 
fore, Martin will not apply to offers made 
under the amended rule. Martin will continue 
to apply to the statutes, however, because 
they have not been amended. 

The irony of the Martin decision is that 
the conditions made in the offer were the 
execution of a full and complete release and 
satisfaction, a hold-harmless affidavit, and a 
stipulation for dismissal with prejudice. These 
are the very things that come naturally with 
any settlement. It seems the court was con- 
cerned that adding conditions to an offer of 
judgment may keep an otherwise worthy 
offer from being accepted. While this might 
be true in some cases, it is hard to see how 
the conditions in Martin would have that 
effect. In cases where there are more than one 
defendant, a plaintiff may be concerned that 
by accepting the offer made by one defen- 
dant, all defendants would be released. 
However, careful drafting of the settlement 
documents would eliminate this concern. 

Another example of literal interpretation 
that is worthy of comment occurred in 
Thornburg v. Pursell, 476 So.2d 323 (Fla. 
2d DCA 1985). In Thornburg, several defen- 


dants made offers of judgment at various 
times during the litigation. None of the offers 
could be considered by the plaintiffs simulta- 
neously, because each had expired before the 
next was made. Therefore, instead of com- 
bining the offers of judgment, the court 
compared each offer to the total judgment 
obtained. The total judgment was more than 
any one individual offer, thus the court 
tefused to impose sanctions.7! 

According to Thornburg, in multi- 
defendant litigation, the opportunity to im- 
pose sanctions against a plaintiff will only 
arise if a defendant makes an offer for what 
he believes is the total judgment. Realisti- 
cally, an individual defendant will not make 
an offer of judgment for more than his 
percentage of fault. In most cases the defen- 
dant’s percentage of fault will be less than 
the total judgment. However, to impose 
sanctions the offer must be greater than the 
total judgment. Thornburg thus eliminates 
the threat of sanctions against a plaintiff 
when an individual defendant involved in 
multi-defendant litigation makes an offer of 
judgment, and in doing so undermines the 
policy of encouraging settlement. 

The old rule and the current statutes did 
not envision problems when individual de- 
fendants make offers in multi-defendant 
litigation. The amended rule, however, at- 
tempts to address the issue. The amended 
tule allows the court to base sanctions on a 
comparison of the offer to the damages 
awarded against the offeror.22 Whether this 
language requires the court to compare a 
defendant’s offer to his percentage of fault is 
uncertain. Practitioners making offers of judg- 
ment in multi-defendant litigation should 
insist on a special verdict form that assigns 
percentage of fault. Then if the offer is 
unreasonably rejected, the defendant can ar- 
gue that the damages awarded against the 
offeror is the percentage of the judgment 
assigned by the jury and not the entire 


judgment. 

Drafting the offer itself to require compar- 
ing the amount offered to the percentage of 
the judgment for which the defendant is 
responsible will probably not solve the prob- 
lem. Comparing the offer to the damages 
awarded occurs only if the offer is not 
accepted. At this point no contract has been 
formed. Therefore, the interpretation of the 
drafted language is irrelevant. As the Martin 
court recognized, the question is one oi 
statutory interpretation and not contract prin- 
ciples. 


The Supreme Court’s 
Policy Considerations 

While the district courts have applied the 
literal language of the rule and the statutes, 
the Supreme Court places more reliance on 
the policy of encouraging settlement. Two 
recent decisions in this regard are of particu- 
lar importance. First, in Unicare Health 
Facilities Inc. v. Mort, 553 So.2d 159, 161 
(Fla. 1989), the Supreme Court held that 
accepting an offer of judgment under Rule 
1.442 effectively terminated the litigation. 
This will allow offerees to accurately assess 
an offer without the concern of unforeseen 
future litigation. 

In Unicare the plaintiff sued her nursing 
home for damages after she fractured her leg. 
The defendant made an offer of judgment 
which the plaintiff accepted. After accepting 
the offer of judgment, the plaintiff moved for 
attorneys’ fees under a statute that awards 
fees to the prevailing party in nursing home 
litigation. The trial court denied the motion, 
but the First District Court of Appeal re- 
versed.?3 

In quashing the district court’s decision, 
the Supreme Court looked to the purpose 
behind Rule 1.442. The court noted that the 
tule was implemented solely to encourage 
settlement and eliminate trials when possible. 
The clear intent was to terminate all claims, 


MALE AGES $250,000 $500,000 


Affordable Term Life Insurance 


Compare these low non-smoker annual rates for 
non-decreasing, yearly renewable term insurance: 


$1,000,000 


25 248.00 455.00 
30 248.00 455.00 
35 255.00 460.00 
40 298.00 545.00 
45 348.00 645.00 
50 430.00 810.00 
55 600.00 1,150.00 
60 875.00 1,700.00 
65 1,525.00 3,000.00 


Above rates are provided by Jackson National Life. 


845.00 
845.00 
875.00 
1,045.00 
1,245.00 
1,575.00 
2,255.00 
3,355.00 
5,955.00 


desired to: 


Renewable to age 100. Female rates same as males 
six years younger. All coverage provided by com- 
panies rated “‘A+”’ by A.M. Best Co. 

For a written quotation and policy description 
send your date of birth and amount of coverage 


ENNIS & ASSOCIATES 


Pensacola, Florida 32503 


P.O. Box 30380 


(904) 479-1842 


THE FLORIDA BAR JOURNAL/DECEMBER 1990 23 


end disputes, and obviate the need for further 
intervention of the judicial process. With this 
in mind, the court held that accepting the 
offer terminated the litigation and precluded 
the plaintiff from moving for post-judgment 
attorneys’ fees. Any statutory right tc attor- 
neys’ fees was effectively waived by accepting 
the offer of judgment.”4 Because this holding 
is based on policy and not interpretation of 
the rule, it should also apply to offers made 
under either statute. 

The Unicare holding should also bar a 
party accepting an offer from moving for 
post-judgment costs. Like the fees in Uni- 
care, post-judgment costs are created by 
statute. Accepting the offer terminates the 
litigation. If the offer does not include costs, 
the accepting party has waived the right to 
receive them. Of course, if the offer includes 
costs, under contract principles an accepting 
party is entitled to them. 

The other recent Supreme Court decision 
of some importance is Aspen v. Bayless, __ 
So.2d __, 15 FLW 403 (Fla. 1990). In 
Aspen, the court held that a party is not 
precluded from recovering costs under Rule 
1.442 when someone other than the named 
party pays or advances those costs. The 
Aspen defendant had made an offer of judg- 
ment under Rule 1.442 which was rejected 
by the plaintiff. After a judgment in favor of 
the plaintiff for less than the amount offered, 
the defendant moved for costs. The trial court 
denied the motion and the district court 
affirmed because the defendant’s insurance 
carrier was paying the defendant’s costs. 
Because insurance carriers are not parties and 
the rule only provides sanctions to a party, 
the district court reasoned that costs were not 
recoverable.25 

In reversing, the Supreme Court ignored 
the district court’s literal analysis and rea- 
soned that denying costs would subvert the 
purpose and intent of Rule 1.442 and FS. 
§§45.061 and 768.79. Most tort claims in- 
volve liability insurance companies which 
are contractually obligated to pay litigation 
costs on behalf of, and to indemnify and pay 
costs assessed against, their insureds. If a 
named insured is unable to obtain costs under 
Rule 1.442, there would be less incentive to 
accept an offer and no penalty for failing to 
do so.?6 


Conclusion 

Offers of judgment are in a state of flux. 
First, the Supreme Court must determine 
whether F.S. §§45.061 and 768.79 are consti- 
tutional. The current state of the law requires 
parties to follow the procedural aspects of the 
tule and the substantive aspects of the stat- 
utes. The confusion this has created will 
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undermine the goal of encouraging settle- 
ment. Many attorneys will probably stop 
filing offers of judgment out of frustration. 
When offers of judgment are made, instead 
of encouraging settlement, an increase in 
litigation will occur to determine the validity 
of the offer. Perhaps the Milton court was 
right when it held that the procedural details 
cannot be severed from the substantive as- 
pects of the statutes. 

The Supreme Court must also hammer out 
a firm policy of judicial enforcement. The 
Unicare and Aspen decisions are a step in 
that direction. The court has sent out a clear 
message that offers of judgment should be 
interpreted in such a way to encourage 
settlement. However, the district courts have 
consistently applied a literal interpretation 
which effectively circumvents the policy 
behind making offers of judgment. Until the 
district courts start applying the policy con- 
cerns outlined in Unicare, practitioners must 
try to comply with the rule, the two statutes, 
and the courts’ differing interpretations. 
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by William A. Kebler and Steven L. Robbins 


n the past, if a plaintiff was lucky 
enough to have insurance which pro- 
vided compensation to “‘correct’’ a 
wrong done him by another, such 
“collateral source benefit” information was 
inadmissible at trial when the plaintiff at- 
tempted to obtain damages against the alleged 
wrongdoer. However, through Florida’s new 
Tort Reform Act, and specifically Ch. 768, 
titled “‘Negligence,” this traditional collat- 
eral source rule is modified in a manner 
which potentially causes confusion. That is, 
the Florida Legislature’s drafting of Ch. 768, 
Part Ill, titled ‘‘Damages,’ may lead the 
unwary practitioner to the unfounded conclu- 
sion that the traditional collateral source rule 
no longer exists in Florida. In point of fact, 
the traditional collateral source rule still 
retains vitality. However, to reach this con- 
clusion each paragraph of Ch. 768, Part III 
must be scrutinized to determine the meaning 
of any section within the chapter. 
Specifically concerning the collateral 
source rule, F.S. §768.71 (1987) must be 
examined. Section 768.71 provides that in 
all actions for damages, whether in tort or 
contract, which arise on or after July 1, 
1986, Part III of Ch. 768 applies. From this 
language, it appears that the legislature 
intended to establish a new collateral source 


tule and to replace the common law rule 
prohibiting reduction of a plaintiff's dam- 
ages by amounts received from persons 
other than (or on behalf of) a defendant. 

F.S. §768.76(1) (1987) sets forth the 

“‘new”’ collateral source rule, and states: 
In any action to which this part applies in which 
liability is admitted or is determined by the trier 
of fact and in which damages are awarded to 
compensate the claimant for losses sustained, the 
Court shall reduce the amount of such award by 
the total of all amounts which have been paid for 
the benefit of the claimant . . . from all collateral 
sources . . . [emphasis supplied]. 

Read in conjunction with §768.71, the 
apparent breadth of §768.76 is enormous. 
Because Part III, Ch. 768 applies to all 
actions for damages, whether in tort or 
contract, arising on or after July 1, 1986, it 
facially appears that the traditional collateral 
source rule has been abrogated. Such a 
conclusion, though tempting, is apparently 
in error. A careful reading of §768.76 re- 
veals both limitations and exceptions to the 
initially broad scope. 

The primary limitation to the “new 
collateral source rule results from §768.76(2). 
F.S. §768.76(2) (1987) limits the applicabil- 
ity of §768.76(1) by providing definitions 
of ‘‘collateral sources” as that term is used 
within the entirety of F.S. §768.76 (1987). 


” 


The entirety of F.S. §768.76(2) (1987) is as 
follows: 


(2) For purposes of this section: 

(a) ‘‘Collateral sources” means any payments 
made to the claimant, or made on his behalf, by 
or pursuant to: 

1. The United States Social Security Act; any 
federal, state, or local income disability act; or any 
other public programs providing medical ex- 
penses, disability payments, or other similar 
benefits. 

2. Any health, sickness, or income disability 
insurance; automobile accident insurance that pro- 
vides health benefits or income disability coverage; 
and any other similar insurance benefits, except 
life insurance benefits available to the claimant, 
whether purchased by him or provided by others. 

3. Any contract or agreement of any group, 
organization, partnership, or corporation to pro- 
vide, pay for, or reimburse the costs of hospital, 
medical, dental, or other health care services. 

4. Any contractual or voluntary wage continu- 
ation plan provided by employers or by any other 
system intended to provide wages during a period 
of disability (emphasis supplied). 

(b) This particular subsection of the statute 
excludes Medicaid and HRS medical benefits 
from the foregoing definitions of collateral sources 
(not a quote). 


A careful reading of the definitions pro- 
vided in §768.76(2)(a) reflects that the term 
‘collateral sources,” as it is used within the 
entirety of §768.76, only applies to personal 
injury/health care/disability types of collat- 
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eral sources (insurance). Therefore, in any 
action where the claimant asserts a right to 
damages for something other than personal 
injury/health care/disability, the traditional 
collateral source rule, as modified by the 
Florida Supreme Court in Florida Physi- 
cian’s Insurance Reciprocal, et al. v. Stanley, 
452 So.2d 514 (Fla. 1984), apparently still 
pertains. 

Under the “new” collateral source rule, 
if a claimant is seeking damages and re- 
ceives payment from personal injury/health 
care/disability types of collateral sources, 
then a court must reduce the eventual award 
against the defendant by all such amounts. 
By contrast, if the claimant is asserting 
entitlement to damages for injury to prop- 
erty and/or for economic losses, the traditional 
collateral source rule, as modified by Stanley, 
governs. Therefore, to properly apply the 
new collateral source rule, a complete un- 
derstanding of the traditional application 
and the Stanley modifications also is essen- 
tial. 

In addition to the above definitional limi- 
tation, the ‘‘new”’ collateral source rule is 
subject to an exception. Further reading of 
§768.76(1) reveals that the rule does not 
apply to collateral sources ‘“‘for which a 
subrogation right exists.” Since all insur- 
ance companies normally provide within 
their policies a right of subrogation, one can 
question whether this statute applies at all 
to any insurance company. If it does not, 
then the Stanley rule is applicable. 

Given the limitations and exception to the 
“new” collateral source rule, it is evident 
that an attorney must not forget the tradi- 
tional purpose and application of the collateral 


source rule. Indeed, despite the existence of 
a new rule in the Tort Reform Act, the 
practical applications of collateral source 
appear little changed. Therefore, the tradi- 
tional rule, together with judicial 
modifications, must now be considered. 


The Traditional Rule 

Traditional damages theory holds that in 
a negligence action the injured party is to 
be fairly and justly compensated for the loss 
sustained as a consequence of the defen- 
dant’s act giving rise to the action. Thus, 
unless punitive damages are allowed, the 
plaintiff is not entitled to recover damages 
in excess of the amount representing the loss 
actually inflicted upon him by the defen- 
dant’s wrongful act. To assure that there is 
not an excessive recovery, the injured party 
is charged with the duty to mitigate dam- 
ages. Under the common law approach, such 
mitigation does not include compensation 
of the plaintiff from a source wholly collat- 
eral to the defendant. Therefore, collateral 
source payments do not reduce the defen- 
dant’s liability to the plaintiff. 

Excluding collateral source payments from 
the plaintiff’s required mitigation of dam- 
ages is consistent with the philosophy 
underlying the traditional rule. 

The common law collateral source rule 
was based on the policy that a tortfeasor 
should not be allowed to escape liability by 
the fortuitous circumstance that the plaintiff 
in the action was compensated from a 
collateral source. Thus, courts often em- 
ployed the collateral source rule to exclude 
evidence of compensation to the plaintiff 
from other than the defendant. This ap- 


proach was based on the logic that ‘“‘a 
windfall, if any is to be enjoyed, should go 
to the plaintiff”’ Grayson v. Williams, 256 
F.2d 61, 65 (10th Cir. 1958). Because it was 
irrelevant, evidence of collateral source pay- 
ments was deemed inadmissible. Later 
compensation, regardless of the source, was 
considered unconnected to the damages in- 
flicted on the plaintiff by the defendant. 


Florida’s Modified 
Traditional Rule 
Judicial 

Until recently, Florida accepted the com- 
mon law approach to collateral source 
compensation. However, in a 1984 decision 
by the Florida Supreme Court, the parame- 
ters of the common law collateral source 
tule were defined. 

In Florida Physician’s Insurance Recip- 
rocal, et al. v. Stanley, 452 So.2d 514 (Fla. 
1984), the court set forth in detail its view 
on the purpose and applicability of the 
collateral source rule in Florida. According 
to the court: 

We refuse to join those courts which, without 
consideration of the facts of each case, blindly 
adhere to “‘the collateral source rule, permitting 
the plaintiff to exceed compensatory limits in the 
interest of insuring an impact upon the defen- 
dant.” The purpose of compensatory tort damages 
is to compensate . . . it is not the purpose of such 
damages to punish defendants or bestow a wind- 
fall upon plaintiffs. The view that a windfall, if 
any is to be enjoyed, should go to the plaintiff. . . 
borders too closely on approval of unwarranted 
punitive damages, and it is a view not espoused 
by our cases. 

Stanley, 452 So.2d at 516. 

Therefore, the court put a limitation on 
the common law collateral source rule by 
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Stating: 


We believe that the common law collateral source 
tule should be limited to those benefits earned in 
some way by the plaintiff. Governmental or 
charitable benefits available to all citizens, regard- 
less of wealth or status, should be admissible for 
the jury to consider in determining the reasonable 
cost of necessary future care. Keeping such 
evidence from the jury may provide an unde- 
served and unnecessary windfall to the plaintiff. 


Stanley, 452 So.2d at 515. 


By way of explanation, the court pro- 
vided the following distinguishing example: 
A plaintiff who had received free medical 
services in a charitable hospital was not also 
allowed to recover the value of such services 
as damages from the defendant. Evidence 
of such services was admissible despite the 
fact they came from a collateral source. By 
contrast, compensation received by a plain- 
tiff from insurance benefits for tortious 
personal injuries was not available to offset 
damages sought against a defendant. Evi- 
dence of such collateral source compensa- 
tion was inadmissible at trial. This distinction 
was justified by the fact that “the wrong- 
doer should not benefit from the expendi- 
tures made by the injured party in procuring 
the insurance coverage.” Id. at 516 (empha- 
sis in original). 


The distinction upon which the Florida 
Supreme Court based its Stanley decision is 
clear. The determination of whether the 
collateral source rule applies is one of 
whether the plaintiff/injured party, created 
or at least contributed to the source from 
which the compensation was received. If the 
source was not one which would have been 
available regardless of whether the plaintiff 
had contributed to it in some manner, the 
evidence of the compensation would be 
inadmissible at trial. In specifically constru- 
ing the Stanley distinction, the court in 
Weaver v. Wilson, 532 So.2d 67, 68-69, n. 
2 (Fla. Ist DCA 1988), clarified that it is the 
defendant who must prove the applicability 
of the Stanley rule. “[B]efore a defendant 
can receive the benefit of the Supreme 
Court’s holding in Stanley, the defendant 
carries the burden of proof that the plaintiff 
did not incur an ‘expense, obligation, or 
liability’ in obtaining the benefit at issue.” 


Legislative 

At this point it should be noted that prior 
to the decision of the Florida Supreme Court 
in 1984, the Florida Legislature also had 
modified the common law collateral source 
tule. The legislative modifications occurred 


in two principal areas and remain relevant 
today. 
F.S. §768.50(1) provides that: 

In actions for damages for personal injury or 
wrongful death, whether in tort or in contract, 
arising out of the rendition of professional serv- 
ices by a health care provider . . . the court shall 
reduce the amount of . . . award by the total of all 
amounts paid to the claimant from all collateral 
sources which are available to him... . 


This provision was repealed in 1986 by 
the Tort Reform Act which became effective 
July 1, 1986. But given the present §768.76, 
it is evident the repeal was in name rather 
than practical effect. In reality, the intent of 
the past §768.50(1) is perpetuated by 
§768.76(1). Moreover, for causes of action 
arising before July 1, 1986, this old provi- 
sion still applies. 

Additionally, under F.S. §627.7372(1): 

In any action for personal injury or wrongful 
death arising out of the ownership, operation, use 
or maintenance of.a motor vehicle, the court shall 
admit into evidence the total amounts of all 
collateral sources paid to the claimant, and the 
court shall instruct the jury to deduct from its 
verdict the value of all benefits received by the 
claimant from any collateral source (emphasis 
supplied). 

The definition of collateral source in 
§627.7372(3) is identical to that of §768.76(2), 
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but for the former’s further exclusion from 
said definition of ‘“‘benefits received under 
Medicare or any other federal program pro- 
viding for a federal government lien to the 
plaintiff's recovery .. . .” This exclusion of 
Medicare and federal liens from the defini- 
tion of collateral sources, which became 
effective October 1, 1989, will be further 
discussed. 

The import of the above legislative modi- 
fication is that prior to July 1, 1986, the 
common law collateral source rule was 
generally not applicable in personal injury 
or wrongful death actions arising out of 
motor vehicle or medical malpractice con- 
texts, having been supplanted by the cited 
statutes. In all other areas, the modified 
common law approach in Stanley controlled. 

Several appellate court decisions, predat- 
ing the 1987 legislative modification to F.S. 
§768.76 and the 1989 modification to 
§627.7372, illustrate the application of the 
common law collateral source ruie, as modi- 
fied by the judiciary and legislature. For 
causes of action arising prior to July 1, 1986, 
these cases are relevant in determining 
whether collateral sources can be used to 
reduce the amount of damages for which a 
defendant is liable. 

For example, in the case of Harnett v. 
Riveron, 361 So.2d 749 (ria. 3d DCA 
1978), the court held that the collateral 
source rule did not apply to exclude evi- 
dence of compensation to the plaintiff where 
such collateral source was not wholly inde- 
pendent from the defendant. See also 
Pensacola Junior College v. Montgomery, 
539 So.2d 1153, 1156, n. 3 (Fla. lst DCA 
1989). In Trustees of Cameron-Brown v. 
Tavormina, 385 So.2d 728 (Fla. 34 DCA 
1980), the court refused to apply the collat- 
eral source rule to “penalize a breaching 
party, by barring evidence of the actual 
damages inflicted upon the plaintiff by the 
defendant’s action.” In Bangert v. Beeler, 
70 So.2d 817 (Fla. 1st DCA 1985), the court 
restated the traditional approach to collateral 
sources: “The breaching party should not 
be rewarded when the wronged party’s 
collateral source is wholly independent of 
the breaching party.”’ In Cousins Construc- 
tion Company No. 3 Incorporated of Florida 
v. Black, Crow & Eidsness, Incorporated, 
488 So.2d 838 (Fla. 2d DCA 1986), the 
court invoked the collateral source rule to 
prevent evidence of compensation to a plain- 
tiff resulting from a favorable settlement 
with his mortgage holder from being admit- 
ted to show mitigation of damages. 

Finally, in Winston Towers One Hundred 
Association, Incorporated v. De Carlo, 481 
So.2d 1261 (Fla. 3d DCA), cause dismissed, 


The current status 
of the law is not 
only amenable to, 
but promotes, 
misinterpretation 


488 So.2d 832 (Fla. 1986), the court foi- 
lowed the Florida Supreme Court approach 
of Stanley and held the collateral source rule 
was properly applied to exclude Social 
Security and Medicare benefits from the 
jury’s consideration of damages. The court 
based this exclusion on the fact that the 
plaintiff had contributed to these funds by 
deductions from the plaintiff's monthly checks 
paid during his working years. De Carlo, 
however, has been somewhat abrogated by 
F.S. §768.76(2)(a)1 since Social Security 
benefits are therein expressly declared a 
“collateral source’ within the meaning of 
§768.76. 

There is a paucity of case law post-dating 
the ‘“‘new”’ collateral source rule contained 
in the Tort Reform Act. One case of interest, 
however, was decided by the Second Dis- 
trict Court of Appeal. The court in American 
Mutual Insurance Company v. Decker, 518 
So.2d 315 (Fla. 2d DCA 1987), appears to 
have established the right for a collateral 
source provider to intercede in an action 
between a plaintiff and a defendant to file a 
notice of lien on the proceeds of any 
judgment awarded to the plaintiff therein. 
The defendant must pay the entire judgment 
awarded to the plaintiff, and from that the 
interceding party is paid the amounts of the 
collateral source benefits paid to the plain- 
tiff, with the plaintiff retaining the balance 
of the judgment awarded. This procedure 
makes for an efficient, and hopefully expedi- 
tious, resolution of all interests in such a 
judgment award. The court in American 
Mutual Insurance Co. v. Decker, 518 So.2d 
315 (Fla. 2d DCA 1987), came to a similar 
conclusion in a workers’ compensation con- 
text interpreting the repealed §768.50. The 
Florida Supreme Court later adopted the 
rationale of Decker as its own in Liberty 
Mutual Insurance Co. v. Chambers, 526 
So.2d 66 (Fla. 1988). 

Conversely to the subject provisions of 
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the Tort Reform Act, F.S. §627.7372 has 
been addressed no less than 35 times by the 
appellate courts of Florida since 1981. In 
nearly every instance, the application of this 
“motor vehicle’’ collateral source rule, vir- 
tually identical to F.S. §768.76, has been 
determined by its definitional language. See 
generally Diamond Blue Charter, Inc. v. 
Wolfin, 518 So.2d 467 (Fla. 4th DCA 1988); 
Avera v. Provident Security Life Insurance 
Co., 512 So.2d 292 (Fla. ist DCA 1987); 
Maglio v. NECA-IBEW Welfare Trust Fund, 
506 So.2d 447 (Fla. 3d DCA 1987); and Blue 
Cross and Blue Shield of Florida, Inc. v. 
Matthews, 498 So.2d 421 (Fla. 1986). 

The “‘relationship’’ between F.S. §768.76 
and §627.7372 has been further clarified by 
the Florida Supreme Court. Jn Re: Standard 
Jury Instructions in Civil Cases, 522 So.2d 
364, 369 (Fla. 1988). Florida Standard Jury 
Instruction (Civil) 6.13 makes clear the 
appropriate charge to the jury based upon 
either F.S. §768.76 or §627.7372. Of par- 
ticular importance to practitioners is the 
jury’s role in determining the ‘“‘collateral 
source” deduction from the plaintiff’s ver- 
dict in “‘motor vehicle” cases. In light of the 
definitional restrictions upon these statutory 
collateral source rules, and really, regardless 
of which one may be applicable to a given 
case, prudent use of a motion in limine to 
determine the application of these statutes 
should bode well for trial attorneys. The last 
thing plaintiff's counsel wants being in- 
jected into the trial is ‘‘collateral source” 
evidence which should be barred by the 
“traditional’ Stanley approach, rather than 
admitted under the “‘new”’ statutory collat- 
eral source rule(s). 

While addressing this issue in limine, 
counsel must also wrestle with the question 
of which statutory version of §627.7372 is 
at issue. Since the amendment to F.S. 
§627.7372(3) (1989) regarding Medicare and 
federal government liens arguably removes 
from the statutory definition in motor vehi- 
cle cases these ‘‘collateral sources,” applying 
the correct version of the statute to the given 
case could be critical. Reino v. State, 352 
So.2d 853 (Fla. 1977) (It is presumed that 
when the legislature amends a statute, it 
intends to give it a different meaning.). For 
example, in a “garden variety” automobile 
collision case occurring in 1987, when suit 
was filed in 1988 and tried to the jury in 
1990, does the October 1, 1989 amendment 
to §627.7372(3) apply? If suit was filed 
October 2, 1989, would it make a differ- 
ence? No appellate decision has been reported 
in Florida addressing this recent definitional 
amendment or the criteria for determining 
whether the statute, as amended or not, 
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applies to a given motor vehicle case. 
Although a complete analysis of this 
issue could be a separate article or note, 
some general guidance is provided by tradi- 
tional principles addressing the application 
of statutory amendments to cases tried sub- 
sequently to the date of the amendment. 
Unless expressly stated otherwise within 
the legislative amendment to the given law, 
it applies only prospectively. State v. Lavaz- 
zoli, 434 So.2d 321 (Fla. 1983); Seddon v. 
Harpster, 403 So.2d 409 (Fla. 1981). Since 
a cause of action must have already accrued 
for the subject inquiry to arise, logic dictates 
that the determining factor is the date such 
cause of action accrued, rather than the date 
suit is filed or the action tried. To do 
otherwise would, practically speaking, give 
retroactive effect to §627.7372(3), as 
amended, to causes which prior to October 
1, 1989, were not subject to the new terms. 
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Conclusion 


In the wake of the “new” collateral 
source rule lies a confusing jetsam of statu- 
tory provisions, common law applications, 
and judicial permutations. Through careful 
analysis the relevant provisions can, how- 
ever, be reconciled. 


Reduced to the simplest of frameworks, 
the Florida collateral source rule can be 
applied in two steps. First, it must be 
determined whether the cause of action 
accrued before, on, or after July 1, 1986. For 
actions arising before this date, the nature 
of the cause of action must be next consid- 
ered. If the action is one for damages from 
personal injury or wrongful death, arising 
out of either professional services by a 
health care provider or from ownership, use, 
or maintenance of a motor vehicle, a spe- 
cific statute must be consulted (§§768.50 
and 627.7372 respectively). If the claim for 
damages is based on any other cause of 
action, the traditional collateral source rule, 
as modified by Stanley, governs. 


Second, for actions arising on or after 
July 1, 1986, the nature of the collateral 
source must first be considered. The recent 
amendment to F.S. §627.7372(3) regarding 
motor vehicle casés increases the import of 
this inquiry. This change in initial emphasis 
is occasioned by the legislature’s expressed 
intent that, except as otherwise specifically 
provided, the damages portion of Ch. 768 
applies to any action for damages, whether 
in tort or in contract. Therefore, if damages 
are sought, the defendant should immedi- 
ately determine if collateral source pay- 
ments have occurred, and, if so, from whom. 
If collateral source payments have been 
made from a personal injury/health care/ 
disability source, regardless of the cause, 
the new statutes, §768.76 and §627.7372, as 
amended, may apply to cause a mandatory 
reduction of plaintiff’s recovery. If collateral 
source payments have been received from 
other sources, the traditional collateral source 
tule, as modified by Stanley, must be con- 
sidered to determine the payments’ admissi- 
bility into evidence. 


For both the plaintiff and defense attor- 
ney, proper application of the collateral 
source rule is critical in assessing the poten- 
tial damages resulting from a claim. The 
current status of the law is not only amena- 
ble to, but promotes, misinterpretation. There- 
fore, until such time as the legislature or 
judiciary clarifies the proper application, the 
collateral source rule must be approached 
with circumspection and applied with delib- 
eration. A motion in limine, prudently util- 
ized, is a step in the right direction. 
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ccording to a study conducted 
by the Bureau of National 
Affairs, Inc., seven out of every 
10 major real estate transac- 
tions may involve properties considered 
“environmentally risky” by lenders.' In the 
study, lenders from eight national financial 
institutions reported that of 300 multimillion 
dollar transactions handled, 70 percent in- 
volved potential contamination from asbestos, 
hazardous chemicals, and leaking underground 
storage tanks. 

Lenders have become more aware of the 
business hazards of contaminated properties 
and the attendant cleanup costs. Cleanup 
costs can include on-site and off-site investi- 
gations, laboratory fees, engineer’s fees, 
consultant and personnel costs, monitoring 
costs, and in some instances, court costs. 

If the Environmental Protection Agency 
initiates cleanup, the owner or operator of a 
facility is liable for all costs of removal or 
temedial action, and health assessment stud- 
ies, plus interest.2 The EPA may pursue only 
one party for the entire amount of cleanup 
costs, which requires that defendant to seek 
contribution from other potentially responsi- 
ble parties. 

The Comprehensive Environmental Re- 
sponse, Compensation and Liability Act 
provides for the establishment of a lien, in 
favor of the United States, upon all real 
property which belongs to a potentially re- 
sponsible party and which is subject to or 
affected by a removal or remedial action.‘ 
However, a CERCLA lien is not prior to or 
senior to the lender’s prior recorded or 
perfected security interest. 

State law standards, fines, and liens can 
be more stringent than those imposed by 
CERCLA. Some state legislatures have en- 
acted super lien statutes which enable state 
liens relating to response costs to take prior- 
ity over a lender’s security interest. Such a 
super lien can impair or destroy the security 
for a loan. 

Another significant problem arises in the 
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context of the bankrupt borrower. Several 
questions have arisen: 

(1) Can the trustee abandon contaminated 
property and thereby avoid liability for its 
cleanup? (The answer is ‘‘no.”’ 

(2) Will the cost of the cleanup include 
expenses which will prime the secured lien 
holder? (The answer is ‘no, unless the cost 
is necessary to protect or dispose of the 
collateral.’”’) 

(3) Will the cost of the cleanup diminish 
the estate and thereby adversely affect unse- 
cured creditors? (The answer is “‘yes.’”’) 


Lender Liability for 
Cleanup Costs 

CERCLA protects lenders from liability 
as Owners or operators during the term of the 
loan, as long as the lender holds an indicia 
of ownership primarily to protect its security 
interest and does not participate in the man- 
agement of a facility.6 This CERCLA 


provision appears to draw a bright-line test 
for when lenders could be held liable. This 
test was reaffirmed in U.S. v. Mirabile, 15 
Envtrl. L. Rep. (Envtl. L. Inst.) 20992 (E.D. 
Pa. 1985), which seemed to make clear that 
lenders could avoid liability by noninvolve- 
ment in day-to-day management. 

In U.S. v. Fleet Factors Corp., 901 F.2d 
1550 (11th Cir. 1990),7 however, the 11th 
Circuit adopted a new approach. The court 
rejected the requirement that actual manage- 
ment of day-to-day activities by the lender is 
necessary to impose liability, and held that 
even capacity to influence the borrower’s 
hazardous substance disposal may impose 
lender liability. In the first post-Fleet Factors 
Corp. case on point in another circuit, the 
Ninth Circuit in Jn re: Bergsoe Metal Corp., 
31 ERC 1785 (Ninth Cir. 1990), rejected the 
11th Circuit’s approach and limited lender 
liability to situations where there was actual 
day-to-day “operational management” by 
the lender. Additionally, a lender may still 
become liable for cleanup costs if the lender 
becomes an “owner” of a favility by foreclo- 
sure of its security interest. 


Preforeciosure Liability 

The lender’s status as a secured party 
under CERCLA §9601(2)(A) was first ana- 
lyzed in Mirabile, where the EPA incurred 
response costs in cleaning up 550 drums of 
waste from the site of a former paint manu- 
facturing facility. The EPA then sought 
reimbursement of these costs from the Mira- 
biles, the site’s current owners. The Mirabiles 
joined two banks as third-party defendants — 
American Bank and Trust Co. and Mellon 
Bank—claiming the lenders had exercised 
financial control over the former owner suffi- 
cient to render the institutions owners under 
CERCLA. 

The court entered summary judgment in 
favor of American Bank under CERCLA 
§9601(20)(A), finding that Congress had 
intended to draw a distinction between par- 
ties involved in the actual operation of a 
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facility and those who are involved in the 
financial aspects of the business conducted 
at the facility. The court found that American 
Bank’s ‘“‘actions with respect to the foreclo- 
sure were plainly undertaken in an effort to 
protect its security interest in the property.’® 
American made no effort to continue paint 
manufacturing operations on the property, 
and, in fact, had foreclosed some eight 
months after the former owner had ceased 
operations. Further, the court ruled that: 
[T]he actions undertaken by [American Bank] with 
Tespect to the site simply cannot be deemed to 
constitute participation in the management of the 
site. As noted above, in enacting CERCLA Con- 
gress manifested its intent to impose liability upon 
those who were responsible for and profited from 
improper disposal practices. Thus, it would appear 
that before a secured creditor such as [American 
Bank] may be held liable, it must, at a minimum, 
participate in the day-to-day operational aspects of 
the site.? 

As to Mellon Bank’s motion for summary 
judgment, the court ruled that full develop- 
ment of the factual record at trial was 
required. One Mellon Bank officer had been 
instructed to have ‘‘more of a day-to-day 
hands-on involvement’’ in the management 
of the paint manufacturing company.!° Moni- 
toring of cash collateral accounts and 
receivables alone did not give rise to 
CERCLA liability. The loan officers went 
further in determining what orders were filled 
in, insisting on manufacturing changes, and 
in reassigning personnel. These events raised 
a genuine issue of fact as to Mellon’s 
managerial participation “which would bring 
a secured creditor within the scope of 
CERCLA liability”’!! Mellon’s motion for 
summary judgment was denied. 

The 11th Circuit Court of Appeals, in 
Fleet Factors Corp., recently adopted a new 
standard of liability for secured creditors 
which is more onerous than the standard 
applied in earlier cases. Fleet entered into a 
factoring agreement with Swainsboro Print 
Works, Inc. in which Fleet advanced funds 
to SPW, and SPW assigned their accounts 
teceivable, equipment, inventory and fixtures 
as collateral for the advances. SPW also 
granted Fleet a security interest in the SPW 
plant or facility. After SPW filed for Ch. 11 
bankruptcy, Fleet continued to finance SPW 
as a debtor-in-possession. Several years later, 
Fleet foreclosed its security interest in some 
of SPW’s equipment and inventory; Fleet 
never foreclosed on the real property. In 
connection with the foreclosure sale of the 
equipment and inventory, Fleet hired a liqui- 
dation company and a rigging company to 
clear debris on the property and to remove 
unsold equipment and barrels. The United 
States brought suit against SPW’s sharehold- 
ers and Fleet to recover its response costs for 


cleaning up the property, alleging the compa- 
nies hired by Fleet dislodged friable asbestos 
(44 truckloads) and handled over 800 barrels 
containing hazardous substances. The district 
court denied Fleet’s motion for summary 
judgment to be relieved of liability for the 
response costs.!2 

On appeal, the 11th Circuit ruled that a 
secured creditor may be held liable if it 
participated in the financial management of 
the facility to a degree which indicated it had 
the capacity to influence the facility’s hazard- 
ous waste disposal policies, if it chose to. In 
so ruling, the court specifically rejected the 
Mirabile court’s distinction between a lender’s 
permissible participation in the financial man- 
agement of a borrower’s hazardous waste 
facility and the impermissible participation 
in its day-to-day management. The court 
explained its ruling by pointing to the over- 
whelmingly remedial goals of the CERCLA 
statutory scheme and by stating that the 
statute should be construed to favor liability 
of a lender to the government for the costs 
incurred in responding to environmental haz- 
ards.!3 

In holding a secured creditor liable even 
though it did not actually participate in the 
management or operations of a facility, the 
Fleet Factors Corp. decision creates consid- 
erable uncertainty in the lending community 


as to exactly what types of conduct lenders 
can engage in when dealing with a troubled 
borrower without exposing themselves to 
CERCLA liability. Particularly vulnerable in 
the wake of Fleet Factors Corp. are smaller 
transactions such as working capital financ- 
ing and other types of credit. In order to 
avoid exposing themselves to lawsuits, many 
lenders may simply decline to make loans to 
a long list of enterprises, including many 
small businesses, farmers, contractors and 
manufacturers. 

In In re Bergsoe Metal Corp., 31 ERC 
1785, August 9, 1990 (9th Cir. 1990), the 
Ninth Circuit Court of Appeals rejected the 
11th Circuit’s more expansive approach to 
lender liability. In Bergsoe, the Port of St. 
Helens, Oregon, issued industrial revenue 
bonds for Bergsoe Metal’s lead recycling 
facility at the port. The port owned and 
leased the contaminated facility back to 
Bergsoe. The Ninth Circuit held that the port 
fell within the CERCLA §9601(20)(A) ex- 
emption from liability for “‘a person who, 
without participating in the management of 
a vessel or facility, holds indicia of owner- 
ship primarily to protect its security interest 
in the vessel or facility.”!4 The court defined 
management as “‘some actual management 
of the facility before a secured creditor will 
fall outside the exception.”!5 The court 
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found no “participation in management” 
despite the port’s negotiation and encourage- 
ment of the building of the facility, its 
planning the project and providing the fi- 
nancing therefore, and its rights under the 
leases to inspect, reenter and take possession 
upon foreclosure.'® Unlike the Fleet Factors 
Corp. court, the Ninth Circuit in Bergsoe 
refused to equate the power to manage with 
actual management. 

The Ninth Circuit’s opinion signals a 
return to the bright-line test for determining 
when lenders may be deemed operators of a 
facility and thus subject to CERCLA liabil- 
ity. However, the opinion does not lessen the 
risks of liability for lenders in the 11th 
Circuit (which includes most of the south- 
eastern United States) involved in borrower 
facility management to the degree that the 
lender may be deemed to have the capacity 
to influence waste disposal decisions. 

As discussed in the district court opinion, 
in 1976, Fleet entered into a factoring agree- 
ment with SPW in which Fleet agreed to 
advance funds to SPW.'? SPW assigned their 
accounts receivable, equipment, inventory, 
and fixtures as collateral for the advances. In 
addition to the collateral, SPW granted Fleet 
a security interest in the SPW plant or 
facility. The security interest was evidenced 
by a deed to secure a debt conveying title to 
the realty. SPW filed for Ch. 11 bankruptcy 
in August of 1979. Fleet continued to finance 
SPW as debtor-in-possession.'® Though Fleet 
foreclosed its security interest in some of 
SPW’s inventory and equipment in May of 
1982, it never foreclosed on the real prop- 
erty.!9 

After foreclosing on SPW’s inventory and 
equipment, Fleet contracted with Baldwin 
Industrial Liquidators, Inc. to auction and sell 
the collateral. Baldwin held a public auction 
and sold some of the inventory and equip- 
ment. The collateral was sold ‘“‘as is” and 
“in place,” and purchasers were responsible 


for removing the inventory and equipment.2° 

Later, a representative of Fleet signed a 
document permitting Nix Riggers to remove 
both the unsold collateral and the collateral 
which purchasers had failed to remove fol- 
lowing the public auction. According to the 
document, Nix was to “leave the premises 
in a broom clean condition.’ The United 
States asserted that the facility had 400-500 
leaking and rusty 55-gallon drums that con- 
tained dyes and chemicals. The United States 
contended that before the auction, Baldwin 
moved 55-gallon drums from the sales area. 
Furthermore, when Nix or the purchasers 
removed the collateral, asbestos that was 
allegedly on the pipes connected to the 
collateral was disturbed.2' The United States 
sought to recover the response for the cleanup 
of 700 55-gallon drums containing toxic 
materials from the Fleet site.22 

The court held that Fleet was never an 
owner or operator of the facility since it 
never foreclosed its security interest in the 
facility.23 Once Nix left the facility, Fleet and 
its agents had neither access to, nor control 
over, the facility and did not participate in 
any activities at the facility. The court inter- 
preted the phrases, “participating in the 
management of a facility” and “primarily to 
protect his security interest” as allowing 
secured creditors to provide general financial 
assistance and, in some cases, to specif*cally 
advise debtors on management issues without 
jeopardizing liability under CERCLA, as 
long as either before or after the business 
stopped operating the secured creditor did 
not participate in the day-to-day management 
of the business.24 However, with respect to 
the actions of Baldwin and Nix following the 
foreclosure, the court held that there was a 
genuine issue of material fact regarding the 
loosening of friable asbestos from the pipes 
and, therefore, summary judgment could not 
be granted on those issues.2 

An interesting claim in this case was made 


by the sole shareholders of SPW, Horowitz 
and Newton. Horowitz and Newton said, in 
their testimony, that Fleet informed them not 
to sell or dispose of the chemicals at the 
facility because the chemicals were collateral 
for Fleet’s security interest and that the 
chemicals might be marketable. Therefore, 
Horowitz and Newton claimed they should 
not be liable because the damages resulted 
by an act or omission of the third party. The 
court ruled that, “even if that allegation were 
true, there is no allegation that Horowitz and 
Newton, in their capacity as active managers 
of SPW as the debtor-in-possession, did not 
have, or could not have obtained bankruptcy 
court approval to sell or otherwise properly 
dispose of the hazardous chemicals in the 
facility after SPW ceased operations.” 

The court noted that no federal appellate 
court had previously raised the questions of 
law or issues of fact addressed in its order. 
The order disposes of controlling legal issues 
involving doubt as to the judge’s construction 
of CERCLA’s definition of “owner and 
operator,’ as well as the exemption for 
secured lenders contained in that definition. 
For the foregoing reasons. the court certified 
the case appropriate for interlocutory appeal.2” 

On appeal, the 11th Circuit held thai a 
creditor with a security interest in a hazard- 
ous waste facility can be liable under CERCLA 
for cleanup costs even if that creditor did not 
participate in the day-to-day operations of the 
facility.28 In the view of the 11th Circuit, a 
secured creditor need only have the power to 
involve itself in day-to-day operations of a 
hazardous waste facility in order to be found 
to be an “operator” for the purpose of 
CERCLA liability. 

In their analysis, the 11th Circuit rejected 
the bright-line test from Mirabile and its 
progeny, which allowed secured creditors to 
participate in a facility’s financial manage- 
ment without incurring CERCLA liability 
unless involved in the facility’s day-to-day 
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management. The court stated: 

It is not necessary for the secured creditor actually 
to involve itself in the day-to-day operations of the 
facility in order to be liable—although such con- 
duct will certainly lead to the loss of the protection 
of the statutory exemption. Nor is it necessary for 
the secured creditor to participate in management 
decisions relating to hazardous waste. Rather, a 
secured creditor will be liable if its involvement 
with the management of the facility is sufficiently 
broad to support the inference that it could affect 
hazardous waste disposal decisions if it so chose. 
We, therefore, specifically reject the formulation 
of the secured creditor exemption suggested by the 
district court in Mirabile.?9 

The court continued with advice to se- 
cured creditors that would seem to insure 
entanglement in the liability web: ‘“[C]redi- 
tors’ awareness that they are potentially 
liable under CERCLA will encourage them 
to monitor the hazardous waste treatment 
systems and policies of their debtors and 
insist upon compliance with acceptable treat- 
ment standards as a prerequisite to continued 
and future financial support.’2° 

Surely if a secured creditor followed this 
advice, liability under Fleet Factors Corp. 
would be certain and arguable under the 
Mirabile line of cases as well. 

The court in Bergsoe examined the liabil- 
ity of the secured creditor as an owner under 
CERCLA from the viewpoint of the Ninth 
Circuit Court of Appeals.3! In this case, the 
harsh result of the 11th Circuit’s analysis in 
Fleet Factors Corp. was tempered by the 
court’s holding that a party who does not 
participate in the actual management of a 
lead recycling plant, but holds indicia of 
ownership primarily to protect his security 
interest, is not liable for the environmental 
clean-up costs under CERCLA. 

This case rose from a bankruptcy case of 
debtor Bergsoe Metals. Bergsoe, United States 
National Bank of Oregon (USNB) and a local 
government entity, the Port of St. Helens, 
entered into a complex financial arrangement 
whereby a lead recycling plant would be 
constructed. Pursuant to agreement of the 
three parties, the port agreed to issue bonds 
to fund the acquisition of the land and the 
construction of the recycling facility. One 
year later, the port sold Bergsoe 50 acres of 
land and Bergsoe gave the port a promissory 
note for $400,000 and a mortgage on the 
property.>2 

A year and a half later, the parties com- 
pleted the financing arrangements for the 
recycling operation through a series of trans- 
actions which included a sale-and-lease-back 
atrangement between Bergsoe and the port 
under which the port regained title to the 
property. The lease agreement set the lease 
amount equal to the principal and interest due 
on the bonds, which was to be paid to USNB, 


which held the bonds in trust for the bondhold- 
ers. At the end of the lease period, when the 
bonds had been paid in full, Bergsoe had the 
option of purchasing the property and facility 
for $10. The second transaction was be- 
tween the port and USNB in which the port 
agreed to issue the bonds and mortgaged the 
property and the recycling plant to USNB as 
trustee for the bondholders.*3 

The plant began operation in 1982 but by 
1983 was in default. USNB and Bergsoe 
brought in a management company to man- 
age the facility. In 1984 the three parties and 
the management firm executed various work- 
out documents.*4 

By 1986 the plant was shut down, the 
management company having done no better. 
USNB put Bergsoe into involuntary bank- 
tuptcy. Also, the state Department of Envi- 
ronmental Quality determined that vari- 
ous hazardous substances had contaminated 
the plant site. USNB and the bankruptcy 
trustee filed suit against EAC, the companies 
which owned Bergsoe, and sought a determi- 
nation that EAC was liable for the cleanup 
costs of the contamination. EAC responded 
by counterclaiming that USNB and the port 
were liable. The port moved for summary 
judgment which was granted, finding no 
liability of the port as an owner.>5 


The Ninth Circuit upheld the grant of 
summary judgment on the issue of the port’s 
liability. The court stated, “The CERCLA 
definition of ‘owner’ is not, however, coex- 
tensive with all possible uses of that term; it 
specifically excludes ‘a person, who, without 
participating in the management of a vessel 
or facility, holds indicia of ownership primar- 
ily to protect his security interest in the 
vessel or facility.””’36 

Although the port clearly held the deed in 
its name, the court concluded that the port 
fell within the security interest exception of 
CERCLA stating that ‘“‘under the security 
interest exception the court must determine 
why the port holds such indicia of owner- 
ship.”37 

The court also stated that the port would 
have been liable if it participated in the 
management of the Bergsoe plant.3® EAC 
pointed to several facts to claim that the port 
had participated in the management of the 
Bergsoe plant. EAC stated the port negoti- 
ated and encouraged the building of the 
Bergsoe plant. The court was unimpressed, 
stating ‘‘a secured creditor will always have 
some input at the planning stages of any 
large-scale project and, by the extension of 
financing, will perforce encourage those pro- 
jects it feels will be successful. If this were 
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‘management’ no secured creditor would 
ever be protected.”99 

EAC pointed to the fact that the port had 
the right to inspect the premises and reenter 
and take possession upon foreclosure. Again 
the court was unimpressed, stating “what is 
critical is not what rights the port had, but 
what it did.”“° Despite the fact that it had 
stated in its opinion that it would not partici- 
pate in line drawing regarding the issue, in a 
footnote to this response to this issue, the court 
stated, ““EAC generally errs in equating the 


power to manage with actual management. 
As did the 11th Circuit in Fleet Factors 


Corp., we hold that a creditor must, as a 
threshold matter, exercise actual management 
authority before it can be held liable for 
action or inaction which results in the dis- 
charge of hazardous waste. Merely having 


the power to get involved in management, 
but failing to exercise it, is not enough.*! 
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Representative John LaFalce from New 
York has introduced a bill to amend 
CERCLA to limit foreclosing lender liability 
and corporate fiduciary liability.42 The pro- 
posed bill has been referred to the Committee 
on Energy and Commerce, within the Trans- 
portation and Hazardous Waste Subcommittee. 
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The LaFalce bill seeks to amend CERCLA 
by excluding from the definition of ‘owner 
or operator” in §101(2)(D): (1) ‘“‘any desig- 
nated lending institution which acquires 
ownership or control of the facility pursuant 
to the terms of a security interest’’ and (2) 
“any designated lending institution which 
acquires ownership of any facility in connec- 
tion with a lease subject to regulation by 
applicable federal or state banking authori- 
ties.” ‘“‘Designated lending institution” is 
defined as including any mortgage lender, 
certain depository and lending institutions, 
and any federal, state or local governmental 
agency or department which makes secured 
loans. Fiduciaries and indenture trustees would 
also, under certain circumstances, receive 
some protection under the LaFalce bill. 

Since the current exclusion in §101(2)(D) 
does not apply to entities that cause or 
contribute to “‘the release or threatened re- 
lease of a hazardous substance,’ the 
“designated lending institutions” included 
within the LaFalce bill would lose the protec- 
tion offered by the bill if they caused or 
contributed to a release or threatened release. 
While the LaFalce bill would provide protec- 
tion from superfund liability for secured 
lenders that become owners of a facility 
(provided that they do not cause or contribute 
to a release or threatened release), the bill 
arguably does not protect a lender which may 
be deemed a facility’s owner because it holds 
a security interest in the facility and partici- 
pates in its management.43 In addition, 
unsecured lenders who face a risk of ‘“‘opera- 
tor” liability for ‘controlling’ a facility 
would not be protected under the LaFalce 
bill. 

On June 28, 1990, Senator Jake Garn from 
Utah introduced his bill to amend the Federal 
Deposit Insurance Act.44 The proposed bill 
is currently in the Senate Banking, Housing 
and Urban Affairs Committee. The relevant 
portion of the senate bill, referred to as the 
Lender Liability Act of 1990, provides pro- 
tection to insured depository institutions and 
mortgage lenders from CERCLA liability 
and from liability under any law imposing 
strict liability for the release, threatened 
release, storage or disposal! of hazardous 
substances from property either: acquired 
through foreclosure; held in a fiduciary ca- 
pacity; or held or managed pursuant to the 
terms of an extension of credit. Unlike the 
LaFalce bill, the Garn bill apparently offers 
some protection to mortgage lenders and 
insured depository institutions which become 
involved in a property’s management be- 
cause, as noted, the Garn bill exempts them 
from liability if they “manage” property 
“pursuant to the terms of an extension of 
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credit.” The Garn bill also provides immu- 
nity to a number of federal banking agencies 
and boards that.acquire property in connec- 
tion with the exercise of receivership or 
conservatorship authority, the provision of 
loans or other financial assistance, or any 
civil, criminal, or other enforcement proceed- 
ing. 

Similar to the LaFalce bill, the Garn 
bill’s protection is not, however, applicable 
to a party who actually causes or fails to 
prevent a release or threatened release from 
property, or to any party that benefits from 
an environmental cleanup action to the extent 
of the actual benefit conferred. 

At the August 2, 1990, hearing on the 
LaFalce bill in the House Subcommittee on 
Transportation and Hazardous Materials, the 
EPA announced its plans to develop a regula- 
tory rule to clarify the CERCLA security 
interest exemption and to limit the liability 
of both private and public lenders, as well as 
federal banking agencies.45 EPA officials 
said this shift in the agency’s policy is in 
order to allow lenders to foreclose on prop- 
erty and conduct loan workouts to protect 
their security interests without triggering 
CERCLA liability. The proposed regulation 
would precisely define when a lender be- 
comes a “participating” owner or operator 
of a site. The rule would also provide 
guidelines on what constitutes investigatory 
due diligence to support a lender’s assertion 
of the innocent landowner defense. In formu- 
lating this safe harbor policy, the agency is 
to draw a line between a lender’s custodial 
activities necessary to administer and wind 
down the affairs of a borrower, and those 
actions which go further than simply protect- 
ing a security interest and cause environmental 
harm. The EPA also announced that it and 
the Justice Department are reviewing their 
litigation positions regarding secondarily li- 
able parties under CERCLA. 


Conclusion 

Even though the emerging case law cur- 
rently provides differing standards for 
determining what level of involvement or 
control over a borrower’s activities will result 
in the imposition of liability, two circuits 
have enunciated tests to be followed in 
examining lender liability based upon such 
control. In the 11th Circuit, the Fleet Factors 
Corp. case ruled that the capacity of a 
secured creditor to influence the management 
of a facility and the waste disposal policies 
will expose that secured creditor to liability 
for cleanup costs incurred at the facility to 
clean up contamination. In the Ninth Circuit, 
the Bergsoe court held that some actual 
day-to-day management of the facility is still 


required before a secured creditor will be 
found liable. 

EPA Administrator William Reilly has 
said that it is not the agency’s intention to 
hold banks and other lenders liable for 
cleanup even if they own property contami- 
nated with hazardous waste. Also, the Justice 
Department is examining the whole issue of 
those who come into ownership of contami- 
nated property without knowledge. Meanwhile, 
Florida lenders face uncertainty as to when 
good lending practices become acts which 
lead to lender liability for cleaning-up con- 
taminated properties. 

On September 14, 1990, the EPA released 
a draft rule for public comment which inter- 
prets the secured creditor exemption in CER- 
CLA and the innocent landowner defense as 
it applies to the Resolution Trust Corporation 
and the Federal Deposit Insurance Corpora- 
tion. The rule interprets the innocent land- 
owner defense to provide protection for the 
RTC and FDIC when they acquire properties 
from insolvent institutions. The rule acknowl- 
edges that the interpretation of the secured 
creditor exemption has created uncertainty 
with lending institutions, particularly after 
the Fleet Factors and Bergsoe Metal Corp., 
decisions. Under the rule, participation in 
management sufficient to void the exemption 
requires actual operational participation by 
the lender and not the mere ability to influ- 
ence operations. A secured creditor may 
protect its interest by policing the loan, 
entering into a loan workout if the security 
interest is threatened and foreclosing and 
liquidating assets, if it is done expeditiously. 
The rule provides that a secured creditor may 
monitor a borrower’s business, conduct on- 
site inspections, and require certified finan- 
cial information and evidence of compliance 
with laws or regulations, without losing its 
exemption as long as the borrower remains 
substantially in control of its facilities. 
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LOCAL GOVERNMENT LAW 


Establishing a Stormwater Utility: 
Considerations for the 
Local Government Lawyer 


he 1989 Florida Legislature 

amended certain provisions of 

F.S. Ch. 403 to clarify the fund- 

ing mechanisms available to 
local governments for the purpose of facili- 
tating certain solutions to the problem of 
stormwater in Florida. Stormwater is, of 
course, the flow of water during and immedi- 
ately after a rainfall event and the problem 
of stormwater is twofold: stormwater causes 
flooding (the quantity problem), and storm 
water is frequently polluted (the quality 
issue). F.S. §403.0893 sets forth financial 
mechanisms available to local government 
to deal with these problems: (1) creation of 
a stormwater utility and adoption of “‘utility 
fees sufficient to plan, construct, operate, and 
maintain stormwater management sys- 
tem. . .”;' (2) provision of “other funds” 
dedicated to stormwater management; and 
(3) creation of benefit areas and assessment 
of a per-acreage fee. This article addresses 
certain legal issues which will confront the 
local government law practitioner when a 
client undertakes to utilize the first of these 
funding methods: a stormwater utility. Ex- 
cept where pertinent to the discussion, this 
article does not deal with the other funding 
mechanisms authorized by F.S. §403.0893 
such as benefit areas and assessments, grants, 
and “‘other funds.” 


Nature of Stormwater Utility 
Before examining the particular nature of 
a stormwater utility, it is useful to be aware 
of the fundamental character of a “‘utility.” 
As noted by the Third District Court of 
Appeal in Devon-Aire Villa Home Owners 
Association v. Americable Associates, Ltd., 
490 So.2d 60 (Fla. 3d DCA 1985), the 
characteristics of a utility can be elusive; 
however, that court found that a review of 
Florida statutes and decisional law revealed 
the following to be “indicia” of a “‘public 
utility.” It is a creature of statute which (1) 
is impressed with a public use; (2) provides 
services generally considered essential to 


A stormwater 
utility is based 
on human 
contributions to its 
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agricultural 
practices, rather 
than commodity 


or service 


by Mary Julianne Yard 


society; and (3) enjoys certain powers usu- 
ally reserved to sovereign (e.g., eminent 
domain). 

A stormwater utility clearly shares in 
these “indicia.” It is further defined by 
statute as the “‘funding of a stormwater 
management program by assessing the cost 
of the program io the beneficiaries based on 
their relative contribution to its need. It is 
operated as a typical utility which bills 
services regularly, similar to water and 
wastewater services.”” (Emphasis added.)? 

Thus, the key statutory concepts of a 
stormwater utility are that it provides for a 
funding mechanism; that the charges for 
such a utility are based on contribution to 
need for (as opposed to use of) the utility; 
and that it is functionally similar to the more 
familiar water and sewer utilities. 


Why a Stormwater Utility? 
Opting for a stormwater utility will be the 
result of many policy, and some legal, 
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considerations. A major attraction of the 
utility model is that, through it, a source of 
revenue (the user fee) can be dedicated to a 
specific public work (in this case, storm 
water management), thus removing the pro- 
ject from competition for general fund dollars. 
General fund money suffers from other 
limitations: It cannot be committed beyond 
the current fiscal year and, to a large extent, 
its amount is a function of economic and 
political conditions. In contrast, revenues of 
a utility remain within the particular utility 
system, and are not as vulnerable to varying 
economic and political conditions. Further, 
utility fees are directly related to the use of 
or need for the utility system. Thus, there is 
a closer nexus between the revenue and the 
particular project than there may seem to be 
between general fund money and general 
governmental purposes. 

Although there are certainly instances 
where special assessments as a method of 
financing stormwater management may be 
the appropriate financing vehicle (e.g., in 
undeveloped areas), it may be prudent to 
limit the use of special assessments to those 
areas where a close nexus can be established 
between the property assessed and the bene- 
fits received by the property. This is because 
in order for a special assessment to with- 
Stand attack as an unauthorized tax, there 
must exist a discernible benefit to the prop- 
erty assessed. User fees, in contrast, are less 
vulnerable to attack, as will be discussed 
below under Rate Structure. Also, as is 
discussed in Billing the Fee, state agencies 
are immune from the imposition of special 
assessments, unless such imposition is ex- 
pressly authorized by statute. State agencies 
enjoy no such immunity with respect to user 
fees. 

Finally, there are various fees and charges 
(e.g., impact fees) which may be imposed 
to help finance stormwater management. 
However, such fees and charges suffer from 
certain drawbacks: They are typically for a 
specific, limited purpose; they are one-time 
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charges; and unexpended money from such 
fees may revert to the general fund. 


Rate Structure 

Once the decision has been made to 
establish a stormwater utility, a key area of 
concern will be the rate structure. Issues 
associated with rate structure are the reason- 
ableness of the rates, the elements to be 
considered in fixing the rates, and the 
computation of the fee. 

It is axiomatic that any utility fee must 
be “reasonable, fair and equitable,’ not 
arbitrary, and must be uniform and not 
discriminatory.? In applying this standard, 
local governments are aided by a fairly good 
body of case law on the subject. Thus, it is 
established that absolute uniformity in the 
rates charged for public services is not 
necessarily required.* And one challenging 
the reasonableness of a fee must overcome 
a strong presumption of validity by demon- 
strating that the governmental units acts 
were “arbitrary and unreasonable.’’> 

In fixing rates, the local government must 
take into account the costs of operation and 
maintenance of the utility, the debt service 
to be met if any bonds have been issued, and 
the costs of capital improvements.® 

For stormwater utilities, a commonly- 
used starting point for establishing a rate 
structure is the “‘equivalent residential unit.” 
An ERU is the measure of impervious area 
(that is, any area that has been disturbed 
from its natural condition in such a way as 
to reduce the ability of the property surface 
to absorb and infiltrate water into soil) for a 
single family residential property. For exam- 
ple, engineering analysis may determine that 
the average amount of impervious surface 
for a single family residence is 2,500 sq. ft. 
This would constitute the ERU and a flat 
fee, based on costs of the utility, would be 
assigned to the ERU. Owners of industrial 
and commercial properties would pay a fee 
based on the total impervious area of the 
property divided by the ERU. Thus, if the 
base fee arrived at is $3, all residential users 
would pay that fee whereas the owner of 
property with 10,000 sq. ft. of impervious 
area would pay $12 (10.000 + ERU x $3). 

Although not yet challenged in Florida, 
the ERU approach as the basis for a storm- 
water utility rate structure has been upheld 
in at least three other jurisdictions against 
challenges that the rates based on that 
formula were arbitrary and capricious.” A 
significant point in these cases is that the 
fees involved were based on contribution to 
need for the utility rather than use of the 
utility. 

Specific questions which must be dealt 


with in charging various types of properties 
are how to treat apartments, condominiums, 
mobile homes and the like, and how to treat 
undeveloped property which may be devel- 
oped in the future. 


Billing the Fee 

Several options exist for billing a storm- 
water fee and the choice will be based to a 
large extent on practical and policy consid- 
erations. The options are: line item on the 
existing utility bill; a separate billing; or 
some combination of the foregoing. 

For urbanized jurisdictions, use of an 
already well-developed, computerized water 
and sewer billing system or a stormwater 
utility fee may be attractive for its relative 
simplicity. In less developed areas, with 
numerous properties not on existing utility 
billings, a new and separate billing system 
may be the more feasible approach. 

Whether a stormwater utility fee may be 
put as a line item on the ad valorem tax bill 
is a question which has generated some 
confusion in Florida. This confusion stems 
from lack of clarity in F.S. §403.0893 
relating to creation of funding sources for 
storm water management and to the distinc- 
tion between a user fee and a special 
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assessment. 


F.S. §403.0893 provides in subsection (1) 
for creation of a stormwater utility and 
adoption of utility fees and in subsection (3) 
for creation of benefit areas and assessment 
of a per-acreage fee. Thus, subsection (1) 
appears to be authorizing a user fee while 
subsection (3) appears to be addressing 
special assessments. Subsection (3) con- 
cludes with the statement: “For fees as- 
sessed pursuant to this section, counties or 
municipalities may use the non-ad valorem 
levy, collection, and enforcement method as 
provided in Chapter 197.” F.S. Ch. 197 in 
turn, permits placing special assessments on 
the tax bill and expressly prohibits placing 
service charges on the tax bill. Some practi- 
tioners and consultants have taken the view 
that the fee for a stormwater utility created 
under subsection (1) may be collected pursu- 
ant to F.S. Ch. 197. 

The significance of characterization of 
the fee as a user charge or special assess- 
ment was illustrated quite recently in Attorney 
General Opinion 90-47. As described in that 
opinion, the City of Orlando created a 
stormwater utility pursuant to subsection 
(1), imposed a stormwater utility “fee,” and 
utilized F.S. Ch. 197 to collect the ‘“‘fee.” 
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Certain state agencies argued that they were 
immune from imposition of these fees. 
Because, under general law, the state and its 
agencies are immune from taxes and special 
assessments, but do not enjoy such immu- 
nity from imposition of service charges, the 
critical question involved the nature of 
Orlando’s stormwater charge. Based on in- 
formation that the fee was imposed on 
property because of the benefit to that, 
property, the attorney general concluded that 
the fee was a special assessment even 
though it had apparently been imposed as a 
utility fee pursuant to subsection (1) of F.S. 
403.0893. The result for Orlando was, there- 
fore, that it was authorized to collect its 
“fee” as a special assessment on the tax 
bill but that since the “‘fee”’ was a special 
assessment, it could not collect it from state 
agencies. 

Until F.S. §403.0893 is legislatively clari- 
fied, it will be important for a jurisdiction 
selecting a funding mechanism under that 
section to decide clearly between a user, 
charge and special assessment, to make the 
distinction clear in its authorizing docu- 
ments and to be aware that neither F.S. 
§403.0893, nor F.S. Ch. 197 authorizes 
collection of a utility fee as a service charge 
on the tax bill. 


Collection 

There exist three basic remedies for en- 
forcing payment of delinquent charges: (1) 
an action for unpaid deposits, charges and 
remedies; (2) imposition of a lien on the 
real property served; and (3) cessation of 
services. 

Discontinuance of service is considered 
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the most effective of these remedies. How- 
ever, may a local government discontinue 
all utility services for nonpayment of an- 
other utility fee (e.g., stormwater)? This 
question arises in the situation where a local 
government chooses to have unified billing 
for utility services. 

Two tests have been articulated in con- 
nection with this issue. The earlier, so-called 
‘‘interlocking”’ test was stated in Florida in 
State v. City of Miami, 27 So.2d 118, 126 
(Fla. 1946), wherein the Florida Supreme 
Court upheld a provision of a Miami city 
ordinance for shutting off water for failure 
to pay sewer service charges. The court held 
that the provision was not unconstitutional 
as depriving persons of property without due 
process of law because water and sewer 
services are “‘so interlocked that neither can 
be effective without the other.’’® It should 
be noted that the legislation authorizing the 
bonds in the City of Miami case expressly 
authorized this manner of enforcement, a 
fact that was noted by the court. 

The “interlocking” test became more 
difficult in application as local governments 
added additional utility service charges, such 
as for solid waste, to unified billings. Con- 
fronting this situation, several courts adopted 
a test which states the issue as: Does the 
legislative scheme which permits unified 
billing for utility services relating to public 
health protection and termination of all or 
any of such services upon failure to make 
payment in full, bear a reasonable relation 
to the goal of public health protection?? 

The question of disconnecting all utility 
services for nonpayment of one becomes 
particularly important in the situation which 
the local government decides to finance its 
stormwater utility by issuing bonds which 
will be payable from the utility fees. In such 
a case, the financing may demand that the 
local government provide for such an en- 
forcement method. Although the issue has 
not been addressed recently in Florida, it is 
certainly arguable that a local government 
may enforce collection in such a manner 
under its home rule powers. In any event, it 
may be the prudent course to provide in the 
authorizing ordinance for alternative meth- 
ods of enforcement. 


Conclusion 

Throughout the establishment of a storm- 
water utility, a number of issues will confront 
the local government law practitioner. How- 
ever, most of these issues are not as novel 
as the stormwater utility itself. The distinc- 
tion between fees and assessments, the 
concept of “fair and reasonable”’ rates, 
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methods of enforcing collection— these is- 
sues should be generally familiar to the 
practitioner. What is unique to a stormwater 
utility is the fact that the utility is based on 
human beings’ contribuiion to its need through 
development and agricultural practices rather 
than on a commodity or service to be used 
by human beings. 


1A stormwater management system is de- 
signed and constructed or implemented to control 
discharges which are necessitated by rainfall 
events, and incorporate methods to collect, con- 
vey, store, absorb, inhibit, treat, use or reuse water 
to prevent or reduce flooding, over-drainage, 
environmental degradation and water pollution or 
otherwise affect the quality and quantity of dis- 
charge of such system. FLA. Stat. §403.031(15). 

2 Fra. Star. §403.031(16). 

3 This concept is statutorily embodied in 
Stat. Chs. 180 and 153, (1989) dealing, respec- 
tively, with city and county water and sewer 
systems. 

4State v. Dade County, 127 So.2d 881 (Fla. 
1981) (differing rates for four water and sewer 
systems in county upheld where evidence showed 
that cost of providing service varied for each of 
the four systems). See also State v. Miami 
Springs, 245 So.2d 80 (Fla. 1971) (sewer-use 
charge fixed at flat rate, unrelated to use, to single 
family residences and a variable rate based on 
actual use to “‘all other users’’ upheld as reason- 
able); City of New Smyrna Beach v. Fish, 384 
So.2d 1272 (Fla. 1980) (upholding constitutional- 
ity of city ordinance fixing garbage collection 
tates; review of case law on standard for fixing 
rates). 

5 State v. City of Daytona Beach, 34 So.2d 309 
(Fla. 1948) (involving basis for setting rates, fees 
and charges for use of sanitary sewers). 

6 See, e.g., Contractor and Builders Association 
v. City of Dunedin, 329 So.2d 314 (Fla. 1976) for 
discussion of costs which may be taken into 
account in establishing impact fees. 

7 Zelinger v. City and County of Denver, 724 
P.2d 1356 (Colo. 1986); Teter v. Clark County, 
704 P.2d 1171 (Wash. 1985); Long Run Baptist 
Association, Inc. v. Louisville and Jefferson County 
Metropolitan Sewer District, 775 S.W.2d 520 
(Ky. App. 1989). 

8 Compare Edris v. Sebring Utilities Commis- 
sion, 237 So.2d 585, 587 (Fla. 2d D.C A. 1970), 
finding that water and electrical services are not 
complementary or “‘so interlocked that neither can 
be effective without the other’’ and that, therefore, 
commission’s rule which required water custom- 
ers outside the municipal boundaries to purchase 
a collateral utility from the city as a condition 
precedent to obtaining water was “illegal, un- 
justly discriminatory and invalid.” 

9 Perez v. City of San Bruno, 616 P.2d 1287 
(Cal. 1980) (City which provided water, sewer 
and garbage disposal services to its citizens and 
billed by means of a unified statement could 
constitutionally resort to discontinuing water serv- 
ice when a citizen, refusing to pay that component 
of bill relating to solid waste services but paying 
the other components, failed to make full and 
complete payment for municipal services ren- 
dered.). See also Cassidy v. City of Bowling 
Green, 368 S.W.2d 318 (Ky. 1963); City of 
Breckenridge v. Cozart, 478 S.W.2d 162 (Tex. 
Civ. App. 1972). 
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BUSINESS LAW 


Insiders’ Guaranties May Expose 
Lenders to an Extended 
Preference Recovery Period 


lender extending credit to a 
corporation often requires a 
cosignature, a guaranty, stock 
pledge, hypothecation of a lien 
on real or personal property, or similar 
obligation of a corporate director, officer, 
shareholder, or affiliate. The lender under- 
standably expects that these additional 
undertakings will enhance credit and provide 
additional protection if the borrower resorts 
to bankruptcy. Instead of rewarding this 
forethoughi, however, several courts have 
recently adopted the so-called ‘Deprizio 
tule.” This rule literally applies the Bank- 
ruptcy Code’s preference avoidance and 
recovery provisions and extends from 90 
days to one year the period during which 
payments or other transfers may be attacked 
as preferential if an outsider, as defined in 
bankruptcy law, has guaranteed the loan. 
The three federal circuit courts of appeal 
to address the issue have adopted this rule, 
which was first announced in Levit v. Inger- 
soll Rand Financial Corp. (In re Deprizio 
Const. Co.), 874 F.2d 1186 (7th Cir. 1989),! 
usually referred to as Deprizio. This article 
summarizes bankruptcy law governing the 
avoidance and recovery of preferential trans- 
fers; analyzes the Deprizio rule; highlights 
the arguments against application of the 
Deprizio rule; and offers some advice for 
Florida lawyers seeking to protect their lender 
clients from the rule’s effects. 


Preference Avoidance 
and Recovery 

Congress crafted §5472 of the Bankruptcy 
Code to protect debtors’ estates from rapid 
dissipation resulting from the pursuit of a 
declining businesses’ scarce assets by anx- 
ious creditors. To discourage this sort of 
prepetition creditor conduct and place credi- 
tors on an even footing for the bankruptcy 
case, §547(b) enables a trustee or Ch. 11 
debtor to recover as a preference any pay- 
ment or other transfer made during the 
preference period to or for the benefit of a 
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creditor, for or on account of an antecedent 
debt, while the debtor was insolvent, if that 
transfer would enable the creditor to receive 
more than it would have received in a Ch. 7 
liquidation if the transfer or payment had not 
been made.> With respect to most creditors, 
§547(b)(4)(A) fixes the 90-day period imme- 
diately preceding the bankruptcy filing as the 
preference or reach-back period. However, 
Congress recognized that those most familiar 
with a debtor’s financial affairs might take 
unfair advantage of advance knowledge of a 
debtor’s insolvency. Therefore, Congress en- 
acted §547(b)(4)(B), which establishes the 
year preceding the bankruptcy filing as an 
extended preference period for insiders. Sec- 
tion 101(30) defines “insider” to include, for 
example, directors, officers, controlling share- 
holders, and certain other individuals and 
entities affiliated with the debtor corpora- 
tion.4 


The Bankruptcy Code does not limit the 
recovery of a preference merely to the credi- 
tor who received it. Rather, §550(a)(1) 
authorizes the trustee or Ch. 11 debtor to 
recover any avoidable transfer, including a 
preference, from ‘“‘the initial transferee of 
such transfer or the entity for whose benefit 
such transfer was made.” This expansion of 
the universe of potential targets in a prefer- 
ence action is the cornerstone upon which the 
Deprizio analysis is constructed. 


The Deprizio Rule 

If a creditor receiving a payment or trans- 
fer from a borrower is not an insider of the 
borrower, the creditor might understandably 
expect the 90-day preference period to apply 
for any potential recovery of the payment or 
transfer as a preference. However, an article 
published in 19815 raised a question that 
Congress apparently did not contemplate 
when it created the Bankruptcy Code: If the 
preferential transfer to a noninsider indirectly 
benefits an insider creditor, and the transfer 
occurs between 90 days and one year prior 
to the bankruptcy filing, may the trustee or 
Ch. 11 debtor recover from the noninsider 
creditor? For years, the vast majority of 
courts disallowed such recoveries as inequita- 
ble.© Others reasoned that two separate 
transfers existed in those circumstances, only 
the transfer to the insider was avoidable, and 
the trustee could recover only against the 
insider.” 

In May of 1989, the Seventh Circuit’s 
opinion in Deprizio began a new trend in 
preference analysis. The Deprizio case squarely 
held that a debtor’s payments to a noninsider 
lender were subject to §547(b)(4)(B)’s year- 
long reach-back or preference period if paid 
on an obligation guaranteed by insiders hold- 
ing subrogation rights against the debtor.® 
The Seventh Circuit held additionally that a 
trustee may recover these payments directly 
from the lender pursuant to §550(a)(1).? 

Deprizio involved an adversary proceed- 
ing instituted by a trustee seeking recovery 
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of payments made between 90 days and one 
year prior to the bankruptcy filing by the 
debtor to noninsider creditors for insider- 
guaranteed obligations. Because the guaran- 
tors were financially unsound, the trustee 
targeted the lenders for recovery. Although 
the lenders prevailed in the bankruptcy court, 
the district court reversed. 

The Deprizio court determined first that 
the insider-guarantors received indirect pref- 
erences even though the lenders actually 
received the payments. The Deprizio court 
reasoned that the insiders benefited from the 
payments because their guaranty liabilities 
were reduced by the reduction of the underly- 
ing obligation. Following the §547(b) 
preference analysis with respect to the insider- 
guarantors, the court concluded that the 
payments: (1) were made for the benefit of 
creditors (the insider-guarantors holding sub- 
rogation rights against the debtor); (2) were 
made for or on account of antecedent debts 
(based upon the guaranties); (3) were made 
by the debtor while insolvent; (4) were made 
within the one-year insider preference period; 
and (5) allowed the insider-guarantors to 
receive more than they would have received 
in liquidation. 


Having determined the avoidability of the 
payments as §547(b) preferential transfers, 
the Seventh Circuit next analyzed §550(a)(1), 
the Bankruptcy Code provision empowering 
trustees to recover avoidable prepetition trans- 
fers from different kinds of transferees. The 
court determined that §550(a)(1) authorized 
the trustee to recover the transfers from the 
noninsider lenders as initial transferees. 

Like others adopting this rationale,'® the 
court justified its surprising conclusion by 
professing to simply and objectively apply 
the literal provisions of §§547 and 550. 
However, the Deprizio decision’s application 
seemingly ignored the §550 caveat that a 
trustee may recover a transfer only “‘to the 
extent” that it is avoidable. The implications 
of this provision, which logically links the 
code’s avoidance and recoverability provi- 
sions, failed to impress the Seventh Circuit 
as it had previous courts. 

Responding to prior case law disallowing 
recovery from noninsider creditors as inequi- 
table, Deprizio noted that the misconduct of 
insider-guarantors often results in payments 
to lenders holding insider guaranties. The 
court reasoned that the lenders would not 
have been paid if manipulative insiders had 
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not guaranteed the obligations. 

Although the Seventh Circuit’s decision 
created an uproar in the lending community, 
the Deprizio rule’s logic has since appealed 
to many courts and scholars.'! The 10th 
Circuit reached the same conclusion in Manu- 
facturers Hanover Leasing Corp. v. Lowrey 
(In re Robinson Brothers Drilling, Inc.), 892 
F.2d 850 (10th Cir. 1989) per curiam. Most 
recently, the Sixth Circuit adopted the De- 
prizio rule in reversing a district court decision 
in Ray v. City Bank & Trust Co. (In re C-L 
Cartage Co.), 899 F.2d 1490 (6th Cir. 1990). 
The lone Florida opinion published on the 
issue of recovery of indirect preferences, 
Bakst v. Schilling (In re Cove Patio Corp.), 
19 Bankr. 843, 844 (Bankr. S.D. Fla. 1982), 
concludes that “[s]ection 550(a)(1) was not 
intended to expand the trustee’s right to 
recover preferences as provided in §547, but 
was intended only to facilitate his recovery 
of transfers unavoidable under §547.” 


Arguments Against the Rule 

Congress apparently did not intend to hold 
noninsider creditors liable for preferences. !2 
The Deprizio rule owes its existence to 
Congress’ bifurcation of the substantive pref- 
erence avoidance provisions of §547 from 
the comprehensive tiustee recovery provi- 
sions of §550. Congress presumably would 
have spoken clearly if it intended to hold 
innocent lenders liable for indirect prefer- 
ences because this result represents a significant 
departure from precode law.!3 

The legislative history of §550 suggests 
that Congress actually intended to protect 
innocent initial transferees from automatic 
liability for indirectly preferential transfers.'4 
Additionally, language contained in §550(a) 
that limits the trustee’s recovery only to “the 
extent that the transfer is avoided,’ suggests 
a legislative intent to link culpability and the 
recoverability of preferential transfers.!5 Fi- 
nally, an analysis of §550(b) indicates that 
Congress did not intend §550(a) to punish 
innocent transferees. Section 550(b) precludes 
a trustee from recovering against good faith 
subsequent transferees of preferred creditors. 
Congress could not have intended the liabil- 
ity of an innocent initial transferee pursuant 
to §550(a) to be greater than that of an 
innocent subsequent transferee pursuant to 
§550(b)."° 

As a matter of legal policy, the Deprizio 
tule: (1) often treats a diligent lender more 
harshly than if the lender failed to obtain a 
guaranty in the first place; (2) mechanically 
bestows a windfall upon the trustee at the 
expense of any creditor who happens to hold 
a judgment-proof insider’s guaranty; (3) im- 
poses on an innocent party a remedy intended 
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as a deterrent to misconduct; and (4) provides 
incentive for a trustee to bypass culpable 
insiders and strike immediately for a deep 
pocket.'!? The Deprizio rule potentially is 
quite harmful to a lending industry heavily 
reliant upon guaranties and similar obliga- 
tions. Lenders feeling concerned about the 
Deprizio rule might demand payment of 
problem loans earlier than they otherwise 
would, pushing debtors into bankruptcy even 
when workouts might otherwise be feasible. 
The logical extension of the Deprizio ration- 
ale has the effect of exposing fully secured 
initial transferees to preference attacks. For 
example, a trustee might recover payments 
from a fully secured senior lienholder if the 
payments were made 364 days before the 
bankruptcy filing, or if an insider junior 
lienholder became more secured as a result 
of the payment.'8 


Preventive Measures 

Notwithstanding its troublesome implica- 
tions and the legal and policy arguments to 
the contrary, the federal circuit courts have 
thus far unanimously adopted the Deprizio 
tuling. Therefore, Florida lenders’ counsel 
should consider preventive measures to avoid 
the application of the Deprizio rule. 

At least three drafting ideas for coping 
with the Deprizio rule have been considered 
recently. Many lenders have added to their 
guaranty forms provisions for waiver of 
subrogation and contribution rights. These 
lenders believe that the waiver provision 
prevents the insider from being considered a 
creditor and, therefore, an essential element 
(i.e., that the debtor’s transfer was made for 
the benefit of a creditor) is eliminated. The 
Deprizio court implicitly approved this strat- 
egy in denying the trustee’s attempt to 
subject the Internal Revenue Service to the 
extended preference period. The court rea- 
soned that the insider did not possess 
subrogation rights against the debtor for the 
IRS penalty he would have received had the 
debtor’s taxes gone unpaid. Accordingly, the 
court determined that the payments were not 
made for the benefit of an insider creditor, 
and, therefore, were not avoidable prefer- 
ences.!9 

The waiver of subrogation rights ironically 
promotes the manipulation that the Deprizio 
court sought to discourage. When an insider- 
guarantor waives subrogation rights against 
its debtor, and thereby loses creditor status, 
the transfer should no longer be considered 
preferential. The insider-guarantor is immu- 
nized from liability, and he possesses additional 
incentive to pressure the debtor to repay the 
loan. Because the subrogation waiver under- 
mines preference policy, it is difficult to 


predict the results of this strategy. Lenders 
have not attempted historically to suggest 
that guarantors waive subrogation or reim- 
bursement rights—a court might consider the 
existence of such a waiver as evidence of the 
lender’s control over the debtor. A court 
might then recharacterize the lender as an 
insider within the definitions of §§101(2) and 
(30), and subject the lender to the extended 
preference period. One commentator has even 
suggested that a lender holding such a guar- 
anty might be liable for having received a 
fraudulent transfer pursuant to §548(a)(2).7° 


Others seeking to prevent application of 
the Deprizio rule have devised the sequential 
loan strategy?! in which the lender lends 
directly to the insider, who then lends to the 
corporation. The lender obtains a perfected 
security interest in the corporation’s assets 
and the insider’s right to payment from the 
borrower. The lender employing this strategy 
seeks innocent subsequent transferee protec- 
tions available pursuant to §550(b). However, 
a court analyzing this scenario might con- 
clude that the insider and the lender have 
simply traded places to evade §550(a). Thus 
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a lender in a sequential loan scenario might 
experience difficulty persuading the court 
that it acted in good faith.22 

A final drafting technique is to require 
that the guarantor guarantee payment of any 
sums that a trustee or debtor might thereafter 
recover from the lender pursuant to the 
Deprizio rule. The lender’s revived right of 
recovery against the guarantor should indi- 
cate to an inquiring court that the guarantor 
has not indirectly received a benefit as a 
result of the debtor’s payments to the lender. 
The guarantor’s obligation is not extinguished 
until one year after the lender receives the 
final payment due. 

Other precautions should also be consid- 
ered by lenders in making and monitoring 
loans. First, lenders should not require per- 
sonal guaranties that will not appreciably 
improve their comfort level. Second, lenders 
should determine at the outset whether a 
guarantor is an insider, and should thereafter 
monitor the guarantor’s activities to deter- 
mine whether this status has changed. Third, 
lenders receiving substantial payments out- 
side the ordinary course of business from 
troubled debtors should search for Deprizio 
telationships and respond accordingly. Fourth, 
lenders and their counsel should maintain 
familiarity with the §547(c) defenses nor- 
mally available in preference avoidance 
proceedings, particularly ordinary course de- 
fenses. 


Conclusion 

The Deprizio rule creates uncertainty for 
Florida lenders and their counsel at a time 
when bankruptcy filings are being made at a 
record pace. Although persuasive arguments 
against the Deprizio rule exist, it has become 
the majority rule within the past year. Until 
the Deprizio controversy is resolved defini- 
tively by Congress or otherwise, Florida 
lenders’ counsel should take necessary pre- 
cautions to protect their clients from its 
effects. 


! Affirming Levit v. Ingersoll Rand Fin. Corp. 
(In re Deprizio Constr. Co.), 86 Bankr. 545 (N.D. 
Ill. 1988), rev’g., 58 Bankr. 478 (Bankr. N.D. Ill. 
1986). See Ray v. City Bank & Trust Co. (Jn re 
C-L Cartage Co., Inc.), 899 F.2d 1490 (6th Cir. 
1990), rev’g., No. 1-87-90 (E.D. Tenn. March 25, 
1988), aff'g., 70 Bankr. 928 (Bankr. E.D. Tenn. 
1987); Manufacturers Hanover Leasing Co. v. 
Lowrey (In re Robinson Bros. Drilling, Inc.), 892 
F.2d 850 (10th Cir. 1989) (per curiam), aff’g., 97 
Bankr. 77 (W.D. Oki. 1988). An Eighth Circuit 
appeal was filed in Black v. Texas Commerce 
Bank Nat’l. Assoc. (In re Midwestern Cos.), 102 
Bankr. 169 (W.D. Mo. 1989), aff’g., 96 Bankr. 224 
(Bankr. W.D. Mo. 1985); however, the litigants 
settled while the matter was pending. 

211 U.S.C.A. §547 (W. 1979 & Supp. 1990). 
Unless otherwise specified, all section references 
contained in the text of this article are to 11 
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U.S.C.A. §§101-151326 (W. 1979 & Supp. 1990) 
[hereinafter the Bankruptcy Code]. 

3The general rule allowing creditors to void 
preferential transfers is subject to a number of 
exceptions contained in 11 U.S.C.A. §547(c) (W. 
1979 & Supp. 1990). 

411 U.S.C.A. §101(30)(B) (W. 1979 & Supp. 
1990). 

5 Pitts, Insider Guarantees and the Law of 
Preferences, 55 Am. Bankr. L.J. 343 (1981) [here- 
inafter Pitts]. 

6 See Ray v. City Bank & Trust Co. (Jn re C-L 
Cartage Co., Inc.), 899 F.2d 1490 (6th Cir. 1990), 
rev’d., 899 F.2d 1490 (6th Cir. 1990); T.B. Westex 
Foods, Inc. v. Alaska Cont’l Baik (Jn re T.B. 
Westex Foods, Inc.), 96 Bankr. 77 (Bankr. W.D. 
Tex. 1989); In re Aerco Metals, Inc., 60 Bankr. 
77 (Bankr. N.D. Tex. 1985); Schmitt v. Equibank 
(In re R.A. Beck Builder, Inc., 34 Bankr. 888 
(Bankr. W.D. Pa. 1983); Bakst v. Schilling (Jn re 
Cove Patio Corp.) 19 (Bank. S.D. Fla. 1982); In re 
Duccilli Formal Wear, Inc., 8 Bankr. Ct. Dec. 
(CRR) 1180 (Bankr. S.D. Ohio 1982); Seeley v. 
Church Bdgs. and Interiors, Inc. (In re Church 
Buildings and Interiors, Inc.), 14 Bankr. 128 
(Bankr. W.D. Ohio 1981). 

7 See Levit v. Melrose Park Nat’! Bank (Jn re 
V.N. Deprizio Constr. Co.), 58 Bankr. 478 (Bankr. 
N.D. Ill. 1986), rev’d., Levit v. Ingersoll Rand Fin. 
Corp., CIT (In re V.N. Deprizio Constr. Co.), 86 
Bankr. 545 (N.D. Ill. 1988), aff'd, Levit v. 
Ingersoll Rand Fin. Corp. (Jn re V.N. Deprizio 
Constr. Co.), 874 F.2d 1186 (7th Cir. 1989); 
Goldberger v. Davis Joy Corrugated Box Corp. (Jn 
re Mercon Industries, Inc.), 37 Bankr. 549 (Bankr. 
E.D. Pa. 1984). The two-transfer theory now has 
been widely rejected. See, e.g., Haley v. Sorani (In 
re Richmond Produce Co., Inc.), No. 4-89-513, slip 
op., at 17 (Bankr. N.D. Cal. June 26, 1990). 

8 Deprizio, 874 F.2d at 1188-90. 

9 Id. at 1194-200. 

10 See cases cited supra note 1. See also, e.g., 
Weingarten v. Conn. Nat’! Bank (Jn re Erin Food 
Servs., Inc.), No. 89-12250, slip op. at 22-23 
(Bankr. D. Mass. July 16, 1990); Haley v. Sorani 
(In re Richmond Produce Co., Inc.), No. 4-90- 
0052, slip op. at 15-23 (Bankr. N.D. Cal. June 26, 
1990); Billings v. Zions First Nat’1 Bank, N.A. (In 
re Granada, Inc.), 110 Bankr. 548 (Bankr. D. Utah 
1990); Tidwell v. Amsouth Bank, N.A. (In re 
Cavalier Homes, Inc.), 162 Bankr. 878 (Bankr. 
M.D. Ga. 1989); (in re Installation Servs., 101 
Bankr. 282 (Bankr. N.D. Ala. 1989); Coastal 
Petroleum Corp. v. Union Bank & Trust Co. (In 
re Coastal Petroleum Corp.), 91 Bankr. 35 (Bankr. 
N.D. Ohio 1988); First State Bank v. W.E. Tucker 
Oil Co. (In re W.E. Tucker Oil Co.), 64 Bankr. 183 
(W.D. Ark. 1986); Mixon v. Mid-Continent Sys. 
(In re Big Three Transp. Inc.), 41 Bankr. 16 
(Bankr. W.D. Ark 1983). 

11 See supra note 10 and accompanying text. See 
also, e.g., Nat’1 L.J., May 21, 1990 at 3, col. 1; 
Levit, Seventh Circuit Holds Insider — Guaranteed 
Debt to be Subject to One Year Preference Period, 
Ao. Bankr. Inst. News. (July 1989). 

12 See Countryman, The Trustee’s Recovery in 
Preference Actions, 3 Banxr. Dev. J. 449 (1986). 
See Pitts, supra note 5, at 343-348. 

13 See Note, The Interplay Between Sections 
547(b) and 550 of the Bankruptcy Code, 89 Coium. 
L. Rev. 530, 541-544 (1989) (authored by H. 
Brands) [hereinafter Brands]; Baird, Trustee Void- 
ing Power Under Strong Arm Clause, 16-17 
(manuscript presented on Dec. 1, 1989, at 14th 
Annual Stetson Bankruptcy Seminar) [hereinafter 


Baird]; Pitts, supra at 350-351; Countryman, supra 


15 Td. 

16 For an argument that initial transferee lenders 
are entitled to §550(b) protection, see Brands, 
supra at note 13. See also Hertzberg, Insider 
Guarantees and Preference Liability—A Response 
to Professor Baskofff, Norton Bankr. L. Apvisor 
7 (No. 3, 1986). The §550(b) subsequent transferee 
defense has been recently asserted by an initial 
transferee lender in Haley v. Sorani (Jn re Richmond 
Produce Co., Inc.), No. 4-89-513, slip op., at 20-22 
(Bankr. N.D. Cal. June 26, 1990). 

17 These observations have been prominently 
noted in 4 Collier on Bankr. (MB) §550.02, .07. 

18 For a detailed analysis of the full extent to 
which the Deprizio rule may be taken, see, e.g., 
Baird, supra at 15-23; Brodzinski, Deprizio: One- 
Year Lookback for Noninsider Preferences?, Nor- 
TON Bankr. L. Apvisor 1, (No. 9, 1989); Hertzberg, 
Insider Guarantees and Preference Liability—A 
Response to Professor Baskoff, Norton Bankr. L. 
Apvisor 7 (No. 3, 1986). 

19 Deprizio, 874 F.2d at 1191-92. 

20 See Borowitz, Waiving Subrogation Rights 
and Conjuring Up Demons in Response to De- 
prizio, 45 Bus. Law. 2151, 21-2165 (August 1990). 
See also Katzen, Deprizio and Bankruptcy Code 
Section 550: Extended Preference Exposure Via 
Insider Guarantees, and Other Perils of Initial 


Transferee Liability, 45 Bus. Law. 511, 529-31 
(February 1990) [hereinafter Katzen]. 

21 Katzen, supra note 20, at 532. 

22 Id. 
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TAX LAW NOTES 


Estate Planning for the Nonresident Alien 


his article is intended to be a 
survey of the relevant issues in 
estate planning for the nonresi- 
dent alien. The reader should 
consider this article to be an introduction to 
the issues which should be considered when 
fepresenting a client who is a nonresident 
alien. The nonresident alien is giving more 
attention to U.S. estate, gift and transfer taxes 
since the enactment of the Technical and 
Miscellaneous Revenue Act of 1988,' which 
significantly increased the estate and gift tax 
rates applicable to nonresident aliens. Before 
TAMRA, the estate tax rates applicable to 
nonresident aliens ran from 6 percent on 
transfers below $100 to 30 percent on trans- 
fers over $2 million. Nonresident aliens are 
now subject to the same estate tax rates as 
citizens and U.S. residents which provide for 
a tax of 18 percent on the first $10,000 of 
taxable transfers and increases to 55 percent 
on taxable transfers over $3 million. 
TAMRA also made a significant change 
in the marital deduction available to nonresi- 
dent aliens. If the surviving spouse of the 
nonresident alien is a U.S. citizen, then 
property passing to the surviving spouse is 
eligible for the unlimited marital deduction. 
Property passing from a U.S. citizen or 
resident outright to an alien surviving spouse, 
with the except. »ns described below, is not 
eligible for any marital deduction. 


Determination of Status 

The initial step when preparing an estate 
plan is to determine the client’s status pursu- 
ant to the Internal Revenue Code of 1986, as 
amended, as either one of the following: (1) 
citizen, (2) resident alien, and (3) nonresi- 
dent, not a citizen of the U.S. The latter 
category will be referred to as “nonresident 
alien” even though Code §2101(a) does not 
use that term. 

Reg. §20.0-1(b)(2) provides that a dece- 
dent nonresident is someone who, at the time 
of his death, has his domicile outside the 
United States. Domicile is not defined in the 
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Code, and so one is forced to rely upon 
judicial and administrative law. A person 
acquires a domicile by living in a place with 
no definite present intention of leaving and 
establishing a domicile somewhere else.2 An 
individual’s future intentions are critical in 
determining where someone has established 
domicile. Intention is the key element in 
determining domicile, but it is often not 
easily determined since a person’s intent is 
personal in nature. Consequently, the courts 
consider many factors when determining a 
decedent’s domicile including the location 
of business investments and the location and 
relative sizes of the decedent’s personal 
residences.> The United States laws applica- 
ble for purposes of nationality and immigra- 
tion are used for estate tax purposes in order 
to determine the citizenship of a decedent.* 
The term “‘resident”’ for federal estate tax 
purposes means a decedent who is domiciled 
in the United States at death.5 


Taxable Gross Estate 

Only assets of the nonresident alien which 
are situated in the United States at the time 
of death are included in the taxable gross 
estate.© The same principles apply to the 
nonresident alien in determining taxable gross 
assets as apply to a citizen or resident of the 
United States.’ 

Provided below is a general review of a 
variety of assets and whether they would be 
included in the gross estate of the nonresident 
alien. 

Banking Deposits. Deposits with banking 
businesses, savings and loan associations and 
amounts held by insurance companies under 
an agreement to pay interest, generally are 
not included in the gross taxable estate of the 
nonresident alien. Deposits with brokers and 
funds held by a bank as a custodian in a 
fiduciary capacity are treated as property 
included in the gross taxable estate of the 
nonresident alien.? 

Real Property. Real property owned di- 
rectly by a nonresident alien which is located 
in the United States is includible in the gross 
estate of the nonresident alien.!° The situs of 
real property is determined by the place 
where it is located. The Code does not define 
the term “real property”; however, mort- 
gages and liens on real property as well as 
most leases on real property, absent a treaty 
definition to the contrary, are not treated as 
real property. 

Corporate Stock. Corporate stock issued 
by a domestic corporation which is owned 
by a nonresident alien at death is includible 
in the decedent’s gross estate for estate tax 
purposes.!! The location of the stock certifi- 
cates of a domestic corporation and whether 
the certificates are inside or outside of the 
United States is of no significance. If a 
nonresident alien owns stock in a foreign 
corporation which owns U.S. assets, the 
foreign corporation will not protect those 
US. assets from federal estate taxes if the 
decedent failed to recognize the foreign 
corporation and run it in accordance with 
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that entity’s articles and bylaws.!2 

Interest in Partnership. The answer as to 
whether an interest in a domestic partnership 
owned by a nonresident alien is taxable for 
federal estate tax purposes has not been 
judicially determined and it is not covered in 
the Code. A number of different possibilities 
exist for the situs of the partnership ranging 
from being where the partnership is doing 
business to the partner’s domicile. 

Debt Obligations. Portfolio debt obliga- 
tions owned by a nonresident alien which are 
exempt from the 30 percent withholding tax 
are exempt from the federal estate tax.!3 A 
debt obligation of a foreign country to a 
nonresident alien will be deemed to have a 
situs outside the United States irrespective 
of the physical location of the instrument 
evidencing the debt. A debt obligation of the 
United States, a state, or any political subdi- 
vision will be deemed to have a situs inside 
the United States irrespective of the physical 
location of the instrument evidencing the 
debt. Notwithstanding the above, domestic 
corporation debt obligations will not be 
deemed to have a situs in the United States 
if: 

* Less than 20 percent of the gross income 
of such corporation was derived from sources 
within the United States for the three-year 
period preceding the date of the decedent’s 
death; 

¢ The debt obligation was part of certain 
debt issues, with respect to which an election 
had been made under Code §4912(c) of the 
repealed interest equalization tax; or 

¢ The debt obligation was part of certain 
issues outstanding on April 1, 1971, which 
were treated as the debt obligation of a 
foreign obligor under the prior statute. 

Joint Ownership. Property which is jointly 
owned is included in its entirety in the 
nonresident alien’s gross taxable estate un- 
less the surviving joint owner can prove that 
he or she contributed to the property. If the 
nonresident alien’s surviving spouse is the 
joint owner and is also a United States 
citizen, then the unlimited marital deduction 
makes the inclusion of the entire jointly- 
owned property in the taxable estate of no 
consequence. However, if the surviving spouse 
is not a United States citizen, then the issue 
of proving a contribution on the part of the 
exrvivor becomes important. 

Trust Interests. The situs of each asset 
held in a trust is determinative of whether the 
particular asset is included in the gross 
taxable estate of the nonresident alien.'4 

Tangible Personal Property. The situs for 
tangible personal property is generally deter- 
mined by its physical location at the time of 
the decedent’s death.!5 Tangible personal 
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property that is physically located in the 
United States is deemed to have a situs in the 
United States. Tangible personal property 
accompanying an individual who happens to 
be in the United States temporarily does not 
have a United States situs.'© Works of art 
owned by a nonresident alien which are 
present in the United States for exhibition 
purposes at a public gallery or museum at the 
time of death are not considered to have a 
situs in the United States for estate tax 
purposes.!7 

Prior Transfers. Property which is trans- 
ferred by a nonresident alien prior to death 
may be included in the decedent’s estate 
under any of the following circumstances: 
¢ Transfer, whether in trust or otherwise, 
when the decedent has the power to either 
alter, amend, revoke, terminate or in any 
other way determine who shall enjoy the 
property.!8 
* Certain transfers made within three years 
of death.!9 
* Where the decedent has not retained any 
power over the property transferred, it will 
be includible in his or her estate where the 
ownership or enjoyment of the property can 
only be obtained by surviving the decedent, 
the decedent has retained a reversionary 
interest or a possibility that the property 
would be returned to the decedent or the 
decedent’s estate or would be subject to a 
power of disposition by the decedent and the 
value of that reversionary interest immedi- 
ately before the decedent’s death exceeded 
five percent of the value of the entire 
property. 
° Transfers other than bona fide sales for 
adequate and full consideration, by trust or 
otherwise, over which the decedent had 
retained for life or for any period not ascer- 
tainabie by reference to death, or for any 
period that does not, in fact, end before death 
either: possession or enjoyment of, or the 
right to, the income from the property, or the 
right either alone or in conjunction with any 
person, to designate the persons who shall 
possess or enjoy the property or the income 
therefrom, or in certain cases, the voting 
rights in stock that the decedent may have 
transferred during the decedent’s life.! 


Deductions 

The gross taxable estate of a nonresident 
alien is reduced by subtracting certain deduc- 
tions.22 The deductions permitted to reduce 
the gross estate to the taxable estate are 
limited because the gross estate of a nonresi- 
dent alien for United States estate tax pur- 
poses is limited to the property which is 
deemed to have a situs in the United States. 
The deductions include the following: 
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A debt obligation of 
the U.S., a state, or 
any political 
subdivision will be 
deemed to have a 
situs inside the U.S. 
irrespective of the 
physical location of 
the debt 


Administrative Expenses and Charitable 
Bequests. A proportionate share of expenses, 
indebtedness, taxes and losses.?3 The propor- 
tion is determined by the ratio of the assets 
includible in the gross estate to the total 
worldwide assets of the decedent. A deduc- 
tion for charitable bequests to qualified do- 
mestic corporations is also permitted.” 

Mortgages and Indebtedness. If a nonresi- 
dent alien’s estate is liable for the amount of 
an indebtedness then the full value of any 
property from which it may be satisfied is 
included as part of the value of the gross 
estate and the liability is apportioned among 
all assets and a proportionate amount is 
deductible. If a nonresident alien’s estate is 
not liable, then only the difference between 
the property’s fair market value and the 
indebtedness is includible in the estate for tax 
purposes.” 

Marital Deduction. An unlimited marital 
deduction is available to the estate of the 
nonresident alien provided the surviving spouse 
is a citizen of the United States.26 The 
assumption underlying the allowance of the 
federal estate tax marital deduction is that the 
property for which the deduction is allowed 
would be includible in the estate of the 
recipient spouse to the extent not consumed 
or given away (perhaps as a taxable gift) 
prior to the spouse’s death. In enacting 
TAMRA, Congress determined that while 
this assumption is generally valid where the 
surviving spouse is a United States citizen 
who would therefore be subject to federal 
estate taxation on his or her worldwide 
assets, the situation is different when the 
surviving spouse is not a United States 
citizen. The noncitizen surviving spouse who 
receives property from his or her spouse 
could leave the United States and return to 
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his or her country of origin in order to be 
taxed only on his or her United States situs 
assets, rather than on worldwide property. 
As a result, there was a greater likelihood 
that the property (which already had escaped 
federal estate tax at the death of the first 
spouse due to the availability of the unlimited 
marital deduction) could also escape the 
imposition of the federal estate tax at the 
death of the surviving spouse.2”7 Congress 
remedied this perceived loophole by denying 
the federal estate tax marital deduction for 
bequests to donee spouses who were not 
citizens of the United States unless such 
property passes to or is placed into a ‘“‘quali- 
fied domestic trust.” 

The estate will also be entitled to the 
marital deduction, provided the noncitizen 
spouse becomes a United States citizen prior 
to the day on which the decedent’s federal 
estate tax return is filed.28 The surviving 
spouse must have been a resident of the 
United States at,all times after the death of 
the decedent spouse and before becoming a 
United States citizen.?9 

A trust will qualify as a QDOT if the 
following conditions are met: 

Trustee. In order to qualify as a QDOT, 
the trust must require that at least one trustee 
be an individual who is a United States 
citizen or a domestic corporation.*® The 
statute provides that no distribution from a 
QDOT may be made without the approval 
of the United States trustee.3! 

Regulatory Authority. A QDOT must meet 
such requirements as the Secretary of the 
Treasury shall by regulations prescribe in 
order to ensure the collection of the QDOT 
tax imposed on the trust.3? The legislative 
history suggests that such regulations will 
require a sufficient portion of trust assets to 
be subject to United States jurisdiction. As 
an example, the regulations might require 
that a portion of the trust property be physi- 
cally situated in the United States, or that the 
trustee be an institution with substantial 
United States assets. 

Election by Personal Representative. The 
decedent spouse’s personal representative must 
make an election to treat the trust as a 
QDOT. The election must be made on the 
federal estate tax return, and, once made, is 
irrevocable. 

Qualification of QDOT for Marital De- 
duction. The statute does not explicitly state 
that a QDOT must, in addition to meeting the 
requirements of Code §2056A(a), alsv qual- 
ify for the marital deduction under Code § 
2056(a). As originally enacted in TAMRA, 
Code §2056A(a)(2) required that all income 
of a QDOT be distributed to the surviving 
spouse, annually or at more frequent inter- 


vals. The Omnibus Budget Reconciliation 
Act of 1989 (P.L. 101-239) deleted this 
requirement. The status of the law at this 
time supports the existence of an income 
interest to the surviving spouse and further 
suggests that a partial income interest would 
be sufficient to qualify. 

OBRA 1989 amendments now provide 
that no distribution from a QDOT may be 
made without “the approval” of the United 
States trustee. Code §2056(b)(5) requires a 
surviving spouse to be entitled to all income 
from property held in a general power of 
appointment trust. The regulations make clear 
that a trust fails to meet the mandatory 
income requirement “to the extent that the 
consent of any person other than a surviving 
spouse is required as a condition precedent 
to distribution of the income. . . .”33 These 
same requirements are imposed on a QTIP 
trust in order for the surviving spouse to have 
a “qualifying income interest for life.” 


Planning 

The nonresident alien who has assets with 
a situs in the United States as well as other 
countries will equire an individualized study. 
Due to the higher federal estate tax rates 
since TAMRA, it may make sense to struc- 
ture investments in assets so that their situs 
will be considered outside the United States 
for federal estate tax purposes. To this end, 
consider recommending the following: 
* Consider the effect of recourse and nonre- 
course obligations on the calculation of the 
estate tax. 
* Consider transferring an interest in real 
property owned by one spouse into a joint 
tenancy owned by both spouses. 
* Avoid holding tangible assets in the United 
States. 
¢ Consider changing investments in includible 
property into nonincludible property. 
* Consider deposits with banks rather than 
custodial accounts. 
* Consider the formation of a foreign holding 
company for holding investments in the 
United States. 
* Consider creating a QDOT upon the death 
of a spouse. 1 


! Pub. L. No. 100-647, 100th Cong., 2d Sess. 
(1988). 

2 Treas. Reg. §20.0-1(b)(1). 

3 Estate of Nienhuys, 17 TC 1149 (1952). 

4 Immigration and Nationality Act of 1952, 8 
U.S.C. §1401 

5 Treas. Reg. §20.0-1(b)(1). 

§ IRC §2103. 

7 Treas. Reg. §20.2103.1. 

8 IRC §2105(b)(1). 

° Estate of Rodolfo Ogarrio, 40 T.C. 242 (1963), 
aff'd, 337 F.2d 108 (D.C. Cir. 1964). 


10 Treas. Reg. §20.2104-1(a). 

11 IRC §2104(a). 

12 Fillman v. U.S., 355 F.2d 632 (Ct. Cl. 1966). 

13 IRC §871(h). 

14 Commissioner v. Nevius, 76 F.2d 109 (2d 
Cir. 1935), rev’g., 30 B.T.A. 70, cert. denied, 296 
USS. 591 (1935). 

15 Treas. Regs. §§20.2104-1(a)(2) and 20.2105- 
1(a)(2). 

16 Murchie Est., 177 F.2d 444 (CA-1, 1949). 

17 Treas. Reg. §20.2105-1(b). 

18 IRC §2038. 

19 IRC §2035. 

20 IRC §2037; Reg. §20.2037-1(c)(3). 

21 IRC §2036. 

22 IRC §2106(a). 

23 IRC §§2053 and 2054. 

24 IRC §2055. 

25 Treas. Reg. §20.2053-7. 

26 IRC §2106(a)(3). 

27 See H.R. No. 795, 100th Cong., 2d Sess. 592 
(1988). 

28 IRC §2056(d)(4)(A). 

29 IRC §2056(d)(4)(B). 

30 IRC §2056A(a)(1). 

31 Id 


32 IRC §2056A(a)(2). 
33 Treas, Reg. §20.2056(b)-5(f)(7). 
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wo area residents recently dis- 
covered a Tequesta Indian camp 
on the Oak Ridge Golf Course 
in Hollywood, Florida.' The site 
is thought to be over 1,000 years old and 
represents one of thousands of examples of 
Florida’s archaeological wealth. Many of 
Florida’s historical sites house the remains 
and artifacts of various prehistoric Indian 
communities; there are, in fact, approxi- 
mately 10,000 burial mounds in Florida.? 
Uncovered Indian artifacts not only tell a 
story, but they represent an art form that is 
currently enjoying a boom in the art market.? 
How, then, does Florida protect its historical 
sites and artifacts? The brief answer is that 
at the federal, state, and local levels the laws 
furnish considerable protection for archae- 
ological sites and artifacts on public lands 
and many large properties slated for develop- 
ment, but that far less protection exists for 
archaeological sites on smaller, privately- 
owned parcels. Sadly, the gaps in the law, 
combined with Florida’s fast-paced develop- 
ment, threaten our archaeological sites. 

Florida’s efforts in the preservation of 
historical resources work within the frame- 
work of the National Historic Preservation 
Act, which is located in Title 16 of the U.S. 
Code, beginning at §470. The act declares a 
national policy which, in part, contemplates 
federal assistance to state and local govern- 
ments, allowing them to expand and accelerate 
their historic preservation programs. For states 
that have qualifying historic preservation 
programs, §470a(d) of the act authorizes 
matching grants-in-aid; the act also provides 
for direct grants to help preserve properties 
included on the National Register of Historic 
Places as well as to enable Indian tribes and 
minority ethnic groups to preserve their 
cultural heritage. 

Florida’s Historical Resources Act, con- 
tained in Ch. 267, picks up where the federal 
act leaves off and seeks to implement the 
State’s policy to encourage both the public 
and private preservation of elements of Flor- 
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ida’s history and to assist local governments 
in their historic preservation efforts. Indeed, 
F.S. §267.061(1) expressly states that the loss 
and destruction of our historical resources is 
a threat to the state’s quality of life, econ- 
omy, and cultural environment. In pursuit of 
that policy, artifacts and objects having his- 
torical and archaeological value that have 
been abandoned on state-owned lands belong 
to the state, assuring that those antiquities are 
well-protected and will be administered prop- 
erly. In addition, F.S. §267.061(2) requires 
that all state agencies of the executive branch 
consider the effects of their state or state- 
assisted projects on historic property that is 
included in, or eligible for inclusion in, the 
National Register of Historic Places. If an 
agency project will either demolish or alter a 
historic property, the agency must demon- 
Strate that there is no feasible and prudent 
alternative to the action. 

The Division of Historical Resources has 
extensive responsibilities to work with fed- 


eral and state agencies as well as private 
organizations and individuals to assist in the 
implementation of Florida’s historic preserva- 
tion policy. F.S. §267.061(3) also imposes 
on the division the responsibility of develop- 
ing a comprehensive state-wide historic plan 
and grants the division the authority to 
acquire and exhibit objects having historical 
or archaeological value. In short, the state’s 
Historical Resources Act implements the 
National Historic Preservation Act in Florida 
and opens the door for local government to 
become involved in historic preservation.* 

At the local level, F.S. §163.3177 directs 
counties and municipalities to consider his- 
toric preservation policy within three 
mandatory elements of their comprehensive 
plans. First and foremost, the future land use 
element incorporates a land use map that 
must designate historic properties that merit 
protection, and the element must contain 
policy recommendations to help implement 
the plan. Pertinent administrative rules lo- 
cated at 9J-5.006(3) in the Florida 
Administrative Code require that the future 
land use element include goal statements and 
specific objectives that will further the pro- 
tection of historic resources. In addition, 
local authorities are bound to articulate im- 
plementation activities for the identification 
and protection of historic properties that they 
have targeted. 

A second comprehensive plan element that 
touches on historic preservation is the hous- 
ing element, which must address standards 
to be used to identify historic housing. The 
coastal management element of the plan, if 
required, is the third element that will ad- 
dress historic preservation. That element must 
demonstrate how local government will im- 
plement the preservation of historic and 
archaeological resources. Local governments 
are also free to include a historic preservation 
element within their comprehensive plans as 
an optional measure; however, few localities 
have done 

Another Florida provision represents an 
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imposition on certain private developers who 
seek to create developments that could dis- 
turb Florida antiquities; however, this provision 
only affects those developments whose mag- 
nitude, character or location require them to 
undergo development-of-regional-impact 
(D.R.I.) review. F.S. §380.06(12)(a)(1) re- 
quires that permitting authorities consider 
historic resources when reviewing proposed 
developments of regional impact. Additional 
protection is possible if any portion of the 
proposed development contains or impacts 
on an archaeological site, since the property 
may be designated an area of critical state 
concer, triggering additional land develop- 
ment regulations under F.S. §380.05.6 

What emerges from this statutory web is 
a Clear state policy to protect those sites that 
contain Florida antiquities but which, when 
implemented, succeeds primarily with state- 
owned properties, those lands designated by 
local governments on their land use maps as 
having historic significance, and those devel- 
opments that must submit to D.R.I. review. 
The law is less protective of properties 
subject to piece-meal development or private 
lands where antiquities are discovered, unless 
those lands have been previously targeted by 
a land use plan for protection by local 
authorities, and only then if the local govern- 
ment has an effective implementation plan. 

Much of the difficulty in protecting Flor- 
ida’s antiquities arises because artifacts are 
often buried and may not be discovered until 
development has been approved and is under- 
way. When this occurs, these treasures may 
be subject to theft, vandalism, or destruction 
by uncaring or unknowing developers and 
owners. In recent years, the Florida Legisla- 
ture has enacted two additional statutes to 
help address these problems. 

In 1988, the Emergency Archaeological 
Property Acquisition Act was passed and 
codified at F.S. §253.027. The legislation 
arose in response to the 1987 discovery of the 
Fernandez DeSoto site in Tallahassee. The 
site contained historically significant arti- 
facts, but at the time the state had no funding 
available for an emergency acquisition.” The 
act’s intent is “to protect archaeological 
properties of major state-wide significance 
from destruction as a result of imminent 
development, vandalism, or natural events.” 
The statute allows the state to acquire a fee 
simple or lesser interest in ‘“‘archaeological 
propert[ies] of major state-wide significance.” 
A property containing unique historic relics 
or artifacts will qualify as an archaeological 
property of major state-wide significance if 
the artifacts are: “‘(a) Not merely of local or 
regional significance, but of importance to 
the state as a whole. (b) Outstanding repre- 


sentations of a particular culture, historic 
event, or epoch.’”’® The absence of an “and” 
or an “or” between the two conditions in the 
definition above makes it unclear whether 
artifacts must be both significant to the state 
as a whole and outstanding representations 
of a culture or whether either one of the 
conditions will satisfy the definition. Since 
the preamble to the conditions can be read 
to require both conditions to be met, the law 
could fail to include objects of state-wide 
interest that might somehow be deemed only 
mediocre. More troubling, the law could also 
fail to include peculiarly local artifacts that 
may well be remarkable evidence of a par- 
ticular epoch. The statute, which has yet to 
be interpreted by the courts, includes a 
provision that mandates liberal construction. 
This will hopefully lead to an interpretation 
that either one of the conditions will suffice; 
nevertheless, the ambiguity exists. 

Further, even though the title of the statute 
indicates that immediate action may be taken, 
the procedure for implementing an emer- 
gency acquisition is not necessarily expedited. 
To initiate an emergency purchase, an inter- 
ested person must forward a written request 
meeting the statute’s requirements to the 
Division of State Lands and the Division of 
Historical Resources. If the request complies 


with the statute’s requirements, the director 
of either division may place the item on the 
agenda for the next meeting of the board of 
trustees of the Internal Improvement Trust 
Fund. (The board may also consider eme’- 
gency action on its own motion.) If the board 
agrees to consider the request, it will then 
approve a plan to acquire the property as 
soon as possible. However, while these pre- 
liminary procedures are being addressed, the 
artifacts and relics on the subject property 
remain threatened. Moreover, even if the 
board has approved acquisition, there can be 
no purchase until litigation involving the 
property has been settled. 

Emergency acquisitions present another 
potential problem since a provision in the 
statute allows the board of trustees of the 
Internal Improvement Trust Fund to waive 
the appraisal and survey requirements nor- 
mally required for similar state purchases. 
This waiver provision raises questions about 
how the board will arrive at a reasonable 
market value for any property it may con- 
sider purchasing. As of the writing of this 
article, no emergency acquisitions had been 
attempted under this provision.? 

A second statute that deals with artifacts 
discovered on private and previously unpro- 
tected property can be found in an unlikely 
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location — Florida’s criminal code. F.S. §872.05 
provides that if an unmarked human burial 
is discovered other than during an archae- 
ological excavation, all actions that may 
disturb the burial site must stop and the 
district medical examiner shall be notified. 
If the medical examiner determines the burial 
involves a person who has been dead for 75 
years or more, the state archaeologist shall 
be notified and the division may then assume 
jurisdiction of the burial site. Only if either 
the state archaeologist or medical examiner 
authorizes further activity can the site activ- 
ity proceed. The statute imposes criminal 
liability on any person who willfully and 
knowingly disturbs or destroys an unmarked 
human burial or any person who is aware of 
such disturbance or destruction and fails to 
notify local law enforcement. 

This statute is helpful since it operates 
immediately to halt activity that might de- 
stroy human remains and burial artifacts. 
However, it will not protect a private site 
that is under development where nonburial 
artifacts are found, leaving those sites at the 
mercy of owners. Therefore, despite recent 
helpful attempts by the legislature to deal 
with the problem of artifacts located on 
private property, gaps remain in the law that 
may threaten some art treasures. 

Recent occurrences around the state illus- 
trate the problems with existing antiquities 
laws. In the Lake Okeechobee basin, sophis- 
ticated earthworks and artifacts of the Mayaimi 
Indians have been lost in the wake of 
agricultural development.!° The finds in this 
area included exotic metals that may have 
been salvaged from European shipwrecks 
and represent some of the largest pieces 
found in South Florida." 

In southwest Dade County, a developer of 
a 200-acre tract bulldozed a Tequesta Indian 
burial site despite county knowledge of its 
existence.!2 The destruction represented the 
ninth Tequesta Indian site lost in 10 years.!3 
The county was aware of the importance of 
the site and knew that it warranted protec- 
tion; however, the county failed to notify the 
developer of the importance of the site and 
even issued the permit that allowed the site 
to be destroyed. It was bureaucratic bungling 
rather than developer insensitivity that caused 
the loss; nevertheless, this case illustrates 
that despite the apparent protection afforded 
archaeological finds on large sites, losses can 
still occur. 

A story with a happier ending originated 
in Broward County, where Indian remains 
are known to exist along the banks of Fort 
Lauderdale’s New River. A 4,000-year-old 
fish camp and shark butchering site was 
discovered shortly before construction began 
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on what will be the new performing arts 
center. Because it was not a human burial 
site and because permitting had already been 
obtained, there was no statutory protection. 
Archaeologists were hopeful that they would 
be able to complete excavation with the 
owner’s permission. Fortunately, the find 
occurred before groundbreaking,'* and the 
owner allowed the excavation to proceed. In 
the end, the artifacts were unearthed without 
disrupting the construction schedule.'5 One 
wonders, however, what might have hap- 
pened if the discovery was made after 
construction began. 

In the case of the Tequesta camp men- 
tioned at the beginning of this article, 
Hollywood city commissioners want to be 
sure that the site is not a major Indian 
settlement. As in the performing arts center 
illustration, the present state of the site would 
not warrant protection under §380.06, since 
it is not slated for D.R.I. development; 
neither will §872.05 come into play, since 
no burial site is involved. Therefore, any 
excavation will require the owner’s permis- 
sion. If the owner is uncooperative but later 
decides to develop the property, the city 
could then require an archaeological survey 
as part of the permitting process. 

Because of the trickle-down operation of 
the federal and state antiquities laws, much 
of the burden of protecting Florida’s archae- 
ological treasures necessarily lies with local 
governments. Local authorities must make 
efforts to include historic preservation ele- 
ments on all comprehensive plans and, in the 
meantime, they should strive to develop 
effective preservation implementation strate- 
gies for sites already identified on land use 
maps. Ideally, counties known or thought to 
contain numerous historical sites should have 
archaeologists on staff to properly investigate 
all sites thought worthy of protection. The 
legislature could also consider expanding the 
reach of §872.05 to halt the destruction of all 
archaeological sites under development, not 
just burial sites, while at the same time 
assuring as little inconvenience as possible 
to developers. With these additional protec- 
tions and expanded public awareness, Florida’s 
antiquities may have a better chance of 
escaping bulldozers, allowing them to tell us 
about our past and provide cultural enrich- 
ment for future generations.) 


1Sun Sentinel, June 14 1990, at 9B, col. 1. 
Southeast Florida comprises a large cultural area 
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Mizanicu, C. FaiRBANKS, FLORIDA ARCHAEOLOGY, 
180-81 (1980). 

2 Miami Herald, Oct. 11, 1988, at 2 BR, col. 5. 

3. New York Times, July 16, 1989, §6, at 17, 
col. 1. 
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5 Id., Ch. 1 at 22. 
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Apmin. Cope 28-24.015-24.028 (1989). 

7 House Comm. on Tourism & CuLTURAL AFFAIRS, 
Finat Starr Anaysis & Economic Impact STATE- 
MENT, Storage Name h717-f .tca 4 (June 15, 1988). 

8 Stat. §253.027 (1989). 
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bureau chief, Bureau of Archaeological Research, 
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ment of State (Aug. 22, 1990). Despite the author’s 
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col. 4, and 8A, col. 1. 
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Ithough federal courts correctly 
treat workplace sexual harass- 
ment as sexual discrimination,! 
the remedies provided by Title 
VII? fail to address the full impact that sexual 
harassment has upon the individual worker. 
Title VII remedies are exclusively equitable. 
The purpose of these remedial provisions is 
to make aggrieved parties whole. Essentially, 
these equitable remedies attempt to place the 
employee in the position she would have 
occupied had not the harassment occurred. 

One reason for limiting the remedies 
under Title VII to equitable relief is that 
legislative history indicates that Congress 
intended to pattern Title VII after the Na- 
tional Labor Relations Act.4 The remedial 
provisions of the NLRA do not include 
compensatory or punitive damages.5 Based 
upon these provisions of the NLRA, Con- 
gress limited relief under Title VII to 
reinstatement, back pay, and injunctive relief 
against future harassment.® Thus by employ- 
ing the NLRA model, Congress precluded 
money damages as a form of relief under 
Title VII. 

In addition to precluding money damages, 
Title VII completely bars relief in some 
instances of sexual harassment. For example, 
Title VII offers no relief whatsoever if the 
business where the harassment occurred em- 
ploys less than 15 workers.’ Thus, some Title 
VII plaintiffs may have a substantive right 
to bring an action for sexual harassment, but 
no legal remedy under the statute. Further- 
more, even if a plaintiff avails herself of the 
Title VII equitable remedies, she may remain 
uncompensated for the principal injuries that 
sexual harassment causes—the humiliation 
and degradation that often accompany inci- 
dents of sexual harassment. 

In addition to these defects, Title VII 
presents practical impediments for the aver- 
age plaintiff bringing an action for sexual 
harassment. Title VII is a ““web of procedural 
complexities.”® For instance, as a prerequi- 
site to an action under Title VII, a plaintiff 
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must file timely charges with both a local 
agency and the Equal Employment Opportu- 
nity Commission.? When coupled with a 
short statute of limitations—180 days after 
the alleged harassment!°— these technical ob- 
stacles compel many sexual harassment 
plaintiffs to seek recovery under alternative 
theories. In response to the inadequacies of 
relief under Title VII, common law may offer 
a more complete remedy when the harm 
inflicted by sexual harassment necessitates 
telief beyond the scope of Title VII. 

In Florida, sexual harassment plaintiffs 
have available a wide variety of common law 
tort theories under which they may assert an 
action for sexual harassment. Recent judicial 
pronouncements by the Florida Supreme Court 
indicate that Florida courts may embrace a 
more hospitable attitude toward tort claims 
for workplace sexual harassment. In one such 
comment the Supreme Court stated: ‘‘Public 
policy now requires that employers be held 
accountable in tort for the sexual harassing 
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environments they permit to exist.’!! Thus, 
in Florida, plaintiffs may find that the best 
solution to the inadequacies of Title VII 
remedies for sexual harassment is a common 
law tort action. Assault and battery and 
intentional infliction of emotional harm ex- 
emplify torts under which plaintiffs suing for 
workplace sexual harassment may obtain 
more adequate relief. 


Assault and Battery 

Assault and battery are examples of torts 
under which sexual harassment may be ac- 
tionable. These theories of recovery are 
useful to plaintiffs who have experienced, or 
have expected to experience, harmful physi- 
cal contact. The essence of assault and 
battery is that, although the apprehension of 
contact usually does not result in actual 
physical harm, the offensive and insulting 
nature of sexual harassment makes such 
conduct actionable as an assault or battery 
or both. Thus, assault and battery theories 
recognize that some plaintiffs may not ex- 
hibit physical manifestations of sexual 
harassment. Accounting for such a class of 
plaintiffs, the torts of assault and battery 
subject employers to liability for the psycho- 
logical and other nonphysical injuries attributed 
to workplace sexual harassment. 

Once a plaintiff has established the em- 
ployer’s liability, the range of relief available 
to plaintiffs utilizing the assault and battery 
theories is wide. Assault and battery are 
intentional torts, providing for compensatory 
and punitive damages. In cases of assault and 
battery Florida courts have awarded money 
damages for physical injury, pain and suffer- 
ing, medical expenses, lost earnings, and lost 
earning capacity.!2 Moreover, in figuring 
damages, juries may also consider any psy- 
chic harm that the offensive conduct may 
engender.!3 Thus, the damages that assault 
and battery provide closely correlate with the 
injuries that sexual harassment plaintiffs ex- 
perience. 

Despite these advantages associated with 
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assault and battery actions, these tort theories 
are useless when workplace sexual harass- 
ment consists of purely verbal abuse. A 
battery is a harmful contact, regardless of the 
tortfeasor’s intent. Similarly, assault is the 
unlawful threat of physical injury under 
circumstances creating apprehension. Thus, 
the torts of assault and battery contemplate 
harmful physical contact or the fear thereof. 
Consequently, these torts provide no relief 
when a plaintiff does not experience or fear 
corporeal injury. 
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Finally, other disadvantages hamper a 
plaintiff who sounds her complaint for sexual 
harassment in assault and battery. Circum- 
stances surrounding the alleged harassment 
may limit a plaintiff's damages. Consider an 
employee who brings an assault and battery 
action based upon a single incident of sexual 
harassment. This one incident may represent 
a continuous barrage of sexual harassment. 
In such a case, the jury may only award 
damages for the single incident. The jury 
may not consider the assault and battery as a 
continuing harm. Moreover, the jury may not 
contemplate potential damages from previous 
offensive conduct. These constraints upon the 
assault and battery causes of action may 
compel plaintiffs in Florida suing for sexual 
harassment to utilize another tort theory to 
obtain complete relief. 


Intentional Infliction 
of Emotional Harm 

Recently, in Byrd v. Richardson- 
Greenshields Securities, Inc., 522 So.2d 1099 
(Fla. 1989), the Florida Supreme Court rec- 
ognized an independent cause of action for 
intentional infliction of emotional distress in 
cases of sexual harassment. To establish a 
prima facie case for intentional infliction of 
emotional distress, a plaintiff must prove that 
the harasser, by extreme and outrageous 
conduct, intentionally or recklessly causes 
the plaintiff severe emotional distress.!4 After 
proving these elements, the defendant is 
subject to liability for such emotional dis- 
tress. Additionally, if the plaintiff suffered 
bodily harm as a result of such harassment, 
the defendant is liable for such bodily harm. 
Recovery under intentional infliction of emo- 
tional distress may include punitive as well 
as compensatory damages. 

Although the Florida Supreme Court cre- 
ated this independent cause of action in tort, 
the absence of a clear definition of outra- 
geous conduct poses a significant obstacle to 
recovery for sexual harassment under the 
theory of intentional infliction of emotional 
distress. In Florida, to be considered outra- 
geous, the harasser’s conduct must exceed all 
bounds that society could tolerate.!5 More- 
over, the conduct must be of a nature 
especially calculated to cause mental damage 
of a very serious kind.'© When applying these 
tests, Florida courts usually decide whether 
conduct constitutes extreme and outrageous 
behavior on a case-by-case basis. Thus, re- 
covery under this tort depends on subjective 
judicial standards. 

Despite the formidable burden that the 
“outrageous” element presents, the Florida 
Supreme Court recently eliminated the most 
significant impediment to sexual harassment 


actions based upon the tort of intentional 
infliction of emotional distress.!’ Before this 
decision, Florida courts had interpreted the 
workers’ compensation statutes as barring 
recovery for sexual harassment claims under 
the tort theories of intentional infliction of 
emotional distress and assault and battery.'!8 
Reversing these prior decisions, the Supreme 
Court of Florida held in Byrd v. Richardson- 
Greenshield Securities, Inc., 522 So.2d 1099 
(Fla. 1989), that the exclusivity rule of the 
workers’ compensation chapter!? does not 
bar tort claims for sexual harassment. 

Elaborating upon its holding, the court 
explained that workers’ compensation is an 
economic insurance system where liability 
depends on the extent to which an injury is 
work-related.29 Tort theories, however, re- 
dress private wrongs which have caused 
harm.?! Thus, tort theories provide remedies 
for injuries beyond economic harm, which 
workers’ compensation addresses. This analy- 
sis focuses on the personal nature of sexual 
harassment and the economic policy consid- 
erations underlying workers’ compensation. 
Based upon its consideration of these issues, 
the Florida Supreme Court concluded that the 
exclusivity rule of the workers’ compensa- 
tion chapter was an unjust bar to tort actions 
for sexual harassment.22 

The Byrd court’s holding has extensive 
implications for plaintiffs suing for sexual 
harassment under common law tort theories. 
This decision effectively removed the work- 
ers’ compensation bar which previously had 
prevented plaintiffs from bringing tort ac- 
tions for sexual harassment. Additionally, the 
Byrd court’s policy language suggests that 
employers now have an affirmative duty to 
maintain a harassment-free environment.?3 

Despite the receptivity of the Byrd court, 
plaintiffs basing their sexual harassment claims 
upon the tort of intentional infliction of 
emotional distress should be aware that they 
still may encounter difficulties when attempt- 
ing to meet the high standard for outrageous 
behavior. However, a plaintiff who is able to 
prove the element of outrage probably will 
succeed in proving a case of sexual harass- 
ment under the tort of intentional infliction 
of emotional distress. In light of the limited 
application of the torts of assault and battery, 
a plaintiff suing for workplace sexual harass- 
ment, especially one who encounters only 
verbal harassment, is most likely to prevail 
and receive adequate compensation by suing 
under the tort of intentional infliction of 
emotional harm. 


Conclusion 
Most importantly, plaintiffs suing for sex- 
ual harassment under common law should 
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remember that Florida common law provides 
many other torts which may be applicable to 
a particular plaintiff’s situation. For example, 
wrongful discharge and tortious interference 
with contract or employment are other viable 
tort theories under which a plaintiff could sue 
for sexual harassment. Although some of 
these torts remain untested as applied to the 
sexual harassment context, plaintiffs and prac- 
titioners should remember that tort law is a 
flexible and evolving body of law. Based 
upon these characteristics, tort law may be 
especially effective in meeting the challenge 
of fashioning a complete remedy for workplace 
sexual harassment.7J 
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FAMILY LAW 


Discovery Sanctions: Does the Dog Bite? 


ave you ever been frustrated 
by a trial judge giving an 
adversary yet another opportu- 
nity to comply with a discov- 
ery order? A trial court’s discretion to award 
sanctions is not unbridled. Judges’ cautions 
are well placed in light of the case law 
interpreting Fla.R.Civ.P. 1.380. 


Purpose of Discovery 
and Sanctions 

The rules of discovery exist to achieve a 
speedy, just and inexpensive determination 
of disputes to attain substantial justice, 
taking into account the parties’ rights of due 
process! and access to the judicial system.” 
Thus, in Herold v. Computer Components 
International, Inc., 252 So.2d 576, 579 (Fla. 
4th DCA 1971), the Fourth District Court 
of Appeal explained: The discovery rules 
limit matters in controversy and avoid un- 
necessary evidence. 

No longer are we concerned with the “tricks and 
technicalities of the trade.” The trial of a lawsuit 
should be a sincere effort to arrive at the truth. It 
is no longer a game of chess in which the 
technique of the maneuver captures the prize. 
Cabot v. Clearwater Construction Company, 89 
So.2d 662, 664 (Fla. 1956). 

In Hurley v. Werly, 203 So.2d 530 (Fla. 
2d DCA 1967), the court emphasized that 
the scope of discovery is limited to the 
pleadings, and not visa versa. Only legal 
issues were in dispute in Hurley; so, the 
party could not be deposed involuntarily. 

Too often, the purpose of discovery would 
seem to be the discovery itself. As Judge 
Schwartz stated in Summit Chase Condo- 
minium Association, Inc. v. Protean Inves- 
tors, Inc., 421 So.2d 562, 565 (Fla. 3d DCA 
1982), in a concurring opinion to reverse the 
dismissal of the plaintiff’s action, the func- 
tion of discovery is 
[S]olely to serve as a means to simplify, facilitate 
and fairly conduct litigation so that the merits may 
be more reliably and correctly determined. In- 
stead, these procedures have become ends in 
themselves, in which missteps which do not 
prejudice, and in fact bear little or no relation at 


How does a court 
minimize abuse 
and abide by the 

time standard 
without running 
afoul of 
constitutional 
rights? 


by Charlotte E. Karlan 


all to the prosecution or defense of the underlying 
controversies, nevertheless result in final adverse 
determinations of those cases. Thus have the 
priorities become reversed and the dog permitted 
to swallow his master. 


How does a court minimize abuse of the 
judicial system and abide by the time stan- 
dards dictated by the Supreme Court without 
running afoul of the parties’ constitutional 
rights? 


Discovery Sanctions 
are Not Punitive 

Prior to 1973, the Rules of Civil Proce- 
dure required that a party’s failure to comply 
with discovery be willful. While the 1972 
amendments removed the language of re- 
fusal,* the requirement apparently continues 
nonetheless in case law because the law 
abhors the denial of access to the judicial 
system, except where a party demonstrates 
a willful abuse of the process.> Therefore, it 
is universally recognized that discovery sanc- 
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tions are not punitive in nature. ‘The sanc- 
tions are set up as a means to an end, not the 
end itself. The end is compliance.’’® 

This is evident in Goldstein v. Goldstein, 
284 So.2d 225 (Fla. 3d DCA 1973), where 
the trial court struck the wife’s claim for 
alimony, reciting that she had willfully 
failed to comply with an order that she 
submit to mental and physical expert exami- 
nation. The wife promptly sought to reinstate 
her claim, announcing that she would submit 
to the examination. The Third District Court 
of Appeal reversed the denial of her motion 
to vacate, holding that the trial court abused 
its discretion by imposing a sanction which 
was excessive, that the penalty should fit, 
not exceed, the fault, and by continuing the 
punishment after the party had offered to 
comply. The court stated that the trial court 
should have barred the wife from presenting 
evidence on the issue in question, or it 
should have deemed the condition of the 
wife’s health to be established in accordance 
with the husband’s position. 


Finding of Willful 
Noncompliance 

There must be a specific finding that the 
offending party acted willfully. In Mercer 
v. Raine, 443 So.2d 944, 946 (Fla. 1984), the 
Supreme Court of Florida held that the trial 
court’s findings that the defendant “knew 
what was going on” and had ‘“‘total disre- 
gard for the consequences” of the pending 
action were legally sufficient to support a 
conclusion that his noncompliance was will- 
ful. By contrast, in Wallraff v. T.G.I. Friday’s, 
Inc., 490 So.2d 50 (Fla. 1986), the trial court 
had made no specific findings of deliberate 
disregard for the court’s authority, and the 
Supreme Court thus reversed a dismissal 
with prejudice.’ The court also reversed 
because the remedy of dismissal was unrea- 
sonable. 

The usual remedies sought, i.e., striking 
of pleadings, entry of default, and dismissal 
of an action or counterclaim are uniformly 


held to be a last resort, and ordinarily they 
will not be imposed unless the following 
preconditions have been met: (1) The discov- 
ery sought was permissible under the rules 
of discovery;® (2) the offending party was 
given an opportunity to comply with the 
discovery demand;° (3) the party was given 
notice of the relief sought; (4) the recalci- 
trant party had a hearing on the issue of his 
noncompliance;! (5) the remedy was com- 
mensurate with the offense; and (6) the trial 
court made affirmative findings that the 
offendin, party acted willfully.'! Then, the 
sanctions will be limited to circumstances 
of flagrant, persistent, willful or aggravated 
discovery abuse.!2 Each case must be con- 
sidered on a case-by-case basis.!3 

An order compelling compliance is not a 
prerequisite for sanctions to be imposed. In 
Wallraff the Supreme Court of Florida specifi- 
cally rejected the requirement of a direct 
order compelling compliance. More recently, 
the Fourth District Court of Appeal reaf- 
firmed that principle. 
We agree that the striking of pleadings or entering 
a default for noncompliance with an order com- 
pelling discovery is the most severe of all sanc- 
tions which should be employed only in extreme 
circumstances. A deliberate and contumacious 
disregard of the court’s authority will justify 
application of this severest of sanctions, as will 
bad faith, willful disregard or gross indifference 
to an order of the court, or conduct which evinces 
deliberate callousness. (Citations omitted.) 


U.S.B. Acquisition Co., Inc. v. U.S. Block 
Corp., 564 So.2d 221 (Fla. 4th DCA 1990). 


Yet, trial courts refuse to impose sanc- 
tions without a prior order compelling compli- 
ance. 


Hearing on Sanctions 

How is the trial court to determine whether 
the offending party is acting willfully in 
disregard of the court’s authority? Some 
cases speak of the record showing that the 
noncompliance was willful, and while the 
courts draw inferences of noncompliance 
from the record, no mention is made of 
evidence.'4 Where the trial court acted with- 
out any hearing whatsoever to impose ex- 
treme sanctions, appellate courts reverse and 
remand for an evidentiary hearing.'5 

In Sunstream Jet Center, Inc., v. Lisa 
Leasing Corporation, 423 So.2d 1005, 1007 
(Fla. 4th DCA 1982), the court wrestled 
with the interrelation of a default entered 
because of discovery violations and 
Fla.R.Civ.P. 1.500(b), and the court reluc- 
tantly reversed the denial of a motion to set 
aside the default judgment which had been 
entered without notice to the defending 


party: 


If the trial judge in the order compelling discovery 
gives notice of the sanctions which will befall a 
disobedient party for noncompliance within a date 
certain, that party can hardly claim lack of due 
process by entry of a default judgment for 
noncompliance without further notice. Should the 
party affected by the order compelling discovery 
find it impossible to comply with the court’s 
order, prudence would dictate that he file a motion 
for an extension of time to comply or for relief 
from that order prior to the date set for discovery. 
. . . But for a party to sit back, do nothing and 
then seek relief asserting that he lacked notice of 
the consequences of his actions is repugnant to 
us. However, we must remand this case for an 
evidentiary hearing after notice to [defendant] to 
determine whether [defendant’s] failure to comply 
with the trial court’s order compelling discovery 
resulted from such willfulness or bad faith as 
would justify the sanction of striking pleadings 
and entering a default. 


But where there has been a hearing, even 
though the cases do not reveal that such 
hearings were evidentiary, reversal of severe 
sanctions is not mandated. For example, in 
Johnson v. Allstate Insurance Company, 410 
So.2d 978 (Fla. Sth DCA 1982), a trial court 
entered three orders compelling discovery, 
but compliance was withheld. The Fifth 
District Court of Appeal held that ‘‘the trial 
court had the right to interpret [appellant’s] 
last failure to reply as willful and inten- 
tional’ and affirmed the dismissal of the 
action. Johnson, 410 So.2d at 980.16 

Logically, the burden of proof is upon the 
recalcitrant party so that the moving party’s 
showing of noncompliance shifts the burden 
to that offending party to show cause why 
the sanctions sought should not be granted.!7 


Scope and Consequences 

The scope of sanctions available are set 
forth in Fla.R.Civ.P. 1.380(b). Sanctions are 
imposed against the offending party, not 
against other parties.!8 More severe sanc- 
tions are more readily available when: The 
trial court gave the party opportunities to 
cure his noncompliance and specified the 
action needed to comply;!9 the offending 
party provided no discovery at all, rather 
than having shown a good faith effort to 
comply substantially;2° the moving party 
showed prejudice from the noncompliance;7! 
the court gave the offending party an oppor- 
tunity to show good cause for his failure to 
comply; and the court recited a finding that 
the party is willfully noncompliant.22 

But when these circumstances are not 
present, cases generally require the imposi- 
tion of lesser sanctions. The principle that 
the sanction must fit the offense operates to 
limit the scope of the sanction to the 
noncompliance. In Florida Mtg. Financing 
Inc. v. Kassner, 317 So.2d 112 (Fla. 3d DCA 
1975), the party was barred from using the 
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documents which he had not produced. 
Thus, it may be an abuse of discretion to 
strike all of a party’s pleadings and to enter 
a default final judgment as to claims which 
are unrelated to the discovery offense, un- 
less the court finds that the claims are 
baseless as a matter of law.74 

The effect of striking pleadings is not 
simple.25 Pleadings are not invalidated so 
as to advantage the recalcitrant party. There- 
fore, the striking of an answer amounts to 
an admission of the allegations in the peti- 
tion.26 Yet, the striking of an answer does 
not strike a response to a request for admis- 
sions filed under Fla.R.Civ.P. 1.370 because 
such a response is not a pleading.2” Where 
pleadings are stricken, the default may be 
upheld; but the matter may be reversed if the 
defendant is not given notice of the trial on 
unliquidated damages and given the jury 
trial demanded.”8 

Special considerations come into play 
when family law matters are before the trial 
court because the court stands as parens 
patriae for any minor children under the 
court’s jurisdiction.2? The proceedings are 
not mere actions for money damages.*9 The 
child for whom support may be sought is 
not a party to the discovery violation. The 
court safeguards the child’s interests and 
rights by assuring a full presentation of 
evidence, imposing less severe sanctions.>! 
If a claim for primary residence is stricken, 
must the court award primary residence to 
the other party? No. 

Therefore, less extreme sanctions may 
become even more important in the family 
law arena, e.g., imputing or drawing adverse 
inferences;>2 barring evidence; awarding at- 
torneys’ fees;33 and finding a party in con- 
tempt and imposing fines.*4 But, note that 
in Chase v. Chase, 519 So.2d 637 (Fla. 2d 
DCA 1988), the court affirmed the dismissal 
of a counterclaim under Fla.R.Civ.P. 1.420(b) 
while reversing the lesser sanctions of estab- 
lishing as fact the husband’s ability to pay 
alimony, attorneys’ fees, and child support 
and the wife’s need for such payment be- 
cause of the sensitive nature of custody and 
support matters.35 

Taking into consideration the many cases 
reprimanding parties for the game-playing 
involved in discovery violations, this author 
suggests that one remedy might lay in 
remembering the trial court’s authority to 
sanction not only the recalcitrant party, but 
the attorney as well.36 Without such an 
action, the seemingly clear language of 
Fla.R.Civ.P. 1.380 may indeed be a dog 
without a bite. 


! Striking pleadings for discovery violations is 
not, ipso facto, a denial of due process. Heimer v. 
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Travelers Ins. Co., 400 So.2d 771, 774 (Fla. 3d 
D.C.A. 1981). 

2 Fa. Const. Art. I, §21; A.H. Robins Co., 
Inc. v. Devereaux, 415 So.2d 30 (Fla. 3d D.C.A. 
1982); U.S.B. Acquisition Co., Inc. v. U.S. Block 
Corp., 564 So.2d 221, (Fla. 4th D.C.A. 1990). 

3 F.S.A. 1.31(d) 30. 

4 Fia.R.Civ.P. 1.380. 

5 Rashard v. Cappiali, 171 So.2d 581 (Fla. 3d 
D.C.A. 1965). See Canella v. Bryant, 235 So.2d 
328 (Fla. 4th D.C.A. 1970), for a discussion of 
“willful” and a reprimand of discourteous and 
uncooperative attorneys. 

6 Hurley v. Werly, 203 So.2d 530 (Fla. 2d 
D.C.A. 1967). Also see Garden-Aire Village Sea 
Haven v. Decker, 433 So.2d 676 (Fla. 4th D.C.A. 
1983), where the sanctions were reversed because 
of substantial compliance by the defendant. Garden- 
Aire also demonstrates the difficulty faced by a 
trial court when determining whether noncompli- 
ance is willful. The plaintiff had requested that the 
defendant produce all “‘written items pertaining 
to the situation described in the complaint,’ and 
the Fourth District Court of Appeal held that 
where the request is so general, the trial court 
cannot determine whether the noncompliance is 
the result of confusion or inability, rather than 
gross indifference. 

7The Supreme Court explained that violation 
of a court order was not a prerequisite to an 
imposition of sanctions because F1a.R.Civ.P. 
1.380(d) is derived from the federal counterpart, 
Rule 37(d) which does not require a direct court 
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order before dismissing with prejudice. 

8 Kleinschmidt v. Gator Office Supply and 
Furniture, Inc., 551 So.2d 515 (Fla. 3d D.C.A. 
1989), 560 So.2d 233 (Fla. 3d D.C.A. 1990), rev. 
den., (Fla. 3d D.C.A. 1990). 

9 In Freeman v. Humana, Inc., 501 So.2d 639 
(Fla. 3d D.C.A. 1986), rev. den., (Fla. 1987), 
dismissal of an action was affirmed where the 
plaintiff failed to comply with four noticed orders 
on discovery. 

10 Bernaad v. Hintz, 530 So.2d 1055 (Fla. 4th 
D.C.A. 1988). But note that in Luca v. Largo 
Diversified, Inc., 396 So.2d 1228 (Fla. 2d D.C.A. 
1981), the Second District Court of Appeal held 
that the failure to conduct a hearing on a recalci- 
trant party’s willfulness was harmless error where 
the party did not move to set aside the default. 

11 Championship Wrestling from Florida, Inc. 
v. DeBlasio, 508 So.2d 1274 (Fla. 4th D.C.A. 
1987); Stoner v. Verkaden, 493 So.2d 1126 (Fla. 
4th D.C.A. 1986); Santuoso v. McGrath & Assoc., 
Inc., 385 So.2d 112 (Fla. 3d D.C.A. 1980); Ramos 
v. Sanchez, 375 So.2d 51 (Fla. 2d D.C.A. 1979); 
Swindle v. Reid, 242 So.2d 751 (Fla. 4th D.C.A. 
1971). 

12 Hart v. Weaver, 364 So.2d 524 (Fla. 2d 
D.C.A. 1978). For cases reversing sanctions be- 
cause noncompliance was not willful, see 
Zafirakopoulous v. South Miami Int’! Crabhouse 
Corp., 513 So.2d 1353 (Fla. 3d D.C.A. 1987), and 
McNamara v. Bradley Realty, Inc., 504 So.2d 814 
(Fla. 4th D.C.A. 1987). 

13 Ferrante v. Waters, 383 So.2d 749 (Fla. 4th 
D.C.A. 1980). 

14 Ferrante v. Waters, 383 So.2d 749 (Fla. 4th 
D.C.A. 1980); Beaver Crane Service, Inc. v. 
National Surety Corp., 373 So.2d 88 (Fla. 3d 
D.C.A. 1979); Turner v. Anderson, 376 So.2d 899 
(Fla. 2d D.C.A. 1979); Swindle v. Reid, 242 
So.2d 751 (Fla. 4th D.C.A. 1971). 

15 Sizemore v. Ray Guner Trucking, 524 So.2d 
717 (Fla. ist D.C.A. 1988); Belflower v. Cush- 
man & Wakefield of Florida, Inc., 510 So.2d 1130 
(Fla. 2d D.C.A. 1987); Kuechenberg v. Creative 
Interiors, Inc., 424 So.2d 145 (Fla. 4th D.C.A. 
1983); Lazare v. Weiss, 437 So.2d 211 (Fla. 3d 
D.C.A. 1983); Sunstream Jet Center, Inc. v. Lisa 
Leasing Corp., 423 So.2d 1005 (Fla. 4th D.C.A. 
1982). 

16 Note, however, that in Beck’s Transfer. Inc. 
v. Peairs, 532 So.2d 1136, 1137 (Fla. 4th D.C.A. 
1988), the court reversed sanctions because there 
was no evidence from either side on the issue of 
compliance, stating that “‘pleadings and argument 
do not constitute evidence.” 

17 Mercer v. Raine, 443 So.2d 944, 946 (Fla. 
1984); Tubero v. Chapnich, 552 So.2d 932 (Fla. 
4th D.C.A. 1989); Gomez v. Pujols, 546 So.2d 
734 (Fla. 3d D.C.A. 1989); Allstate Ins. Co. v. 
Biddy, 392 So.2d 938 (Fla. 2d D.C.A. 1981). 

18 Stoner v. Verkaden, 493 So.2d 1126 (Fla. 4th 
D.C.A. 1986). 

19 Allington Towers North, Inc. v. Weisberg, 
439 So.2d 891 (Fla. 4th D.C.A. 1983). 

20 U.S.B. Acquisition Co., Inc. v. U.S. Block 
Corp., 564 So.2d 221, (Fla. 4th D.C.A. 1990); 
Ferrante v. Waters, 383 So.2d 749 (Fla. 4th 
D.C.A. 1980); Summit Chase Condominium Ass’n. 
Inc. v. Protean Investors, Inc., 421 So.2d 562 (Fla. 
3d D.C.A. 1982). 

21U.S.B. Acquisition Co., Inc., 564 So.2d 221 
(Fla. 4th D.C.A. 1990). 

22 Swindle v. Reid, 242 So.2d 751 (Fla. 4th 
D.C.A. 1971). See Georges v. Insurance Techni- 
cians, Inc., 448 So.2d 1185 (Fla. 4th D.C.A. 
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1984), where specific findings were approved. 

23 Other sanctions are suggested in Steele v. 
Chapnick, 552 So.2d 209 (Fla. 4th D.C.A. 1989), 
when dismissal was reversed. 

24 Cape Cave Corp. v. Charlotte Asphalt, Inc., 
384 So.2d 1300 (Fla. 2d D.C.A. 1980). 

25 Even a demand for jury trial survives the 
striking of an answer and entry of a default. 
Grappell v. Lauderdale River Park Estates, Inc., 
126 So.2d 574 (Fla. 3d D.C.A. 1961). 

26 Heimer v. Travelers Ins. Co., 400 So.2d 771 
(Fla. 3d D.C.A. 1981). 

27 Bradford Motor Cars, Inc. v. Frem, 511 
So.2d 1120 (Fla. 4th D.C.A. 1987). 

28 Riley v. Gustinger, 235 So.2d 364 (Fla. 3d 
D.C.A. 1970); Grappell v. Lauderdale River Park 
Estates. Inc., 126 So.2d 574 (Fla. 3d D.C.A. 
1961). 

29 Mitchem v. Grubbs, 485 So.2d 891 (Fla. ist 
D.C.A. 1986). 

30 A dissolution of marriage action cannot be 
dismissed with prejudice. 

31 Mitchem v. Grubbs, 485 So.2d 891 (Fla. 1st 
D.C.A. 1986). 

32 New Hampshire Ins. Co.. Inc. v. Royal Ins. 
Co., 559 So.2d 102, 103 (Fla. 4th D.C.A. 1990). 

33 First & Mid South Advisory Co. v. Alexan- 
der Davis Properties, Inc., 400 So.2d 113 (Fla. 4th 
D.C.A. 1981); Allstate Ins. Co. v. Biddy, 392 
So.2d 938 (Fla. 2d D.C.A. 1981). 

34 Without a finding of contempt, it is improper 
for a trial court to impose a fine against a 
recalcitrant party. Florida Physicians Ins. Recip- 
rocal v. Baliton, 436 So.2d 1110 (Fla. 4th D.C.A. 
1983). 

35 The committee notes of Fia.R.Civ.P. 1.380 
indicate that Rule 1.420 does not apply to refusals 
to comply with discovery orders; however, the 
notes are advisory, and they are not part of the 
rule. Therefore they are not binding upon the 
court. 

36 Flanzbavm v. Lounge, 377 So.2d 750 (Fla. 
4th D.C.A. 1979); Sanchez v. Sanchez, 435 So.2d 
347 (Fla. 3d D.C.A. 1983); Rutes REGULATING THE 
Fioripa Bar §4-3(d). 
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SEASON’S GREETINGS 1990 


Tortious Interference With a Gift 
or Devise: The Forgotten Tort 


robate litigators tend to be my- 
opic. They limit their analysis 
of potential will contests to theo- 
ries of undue influence, lack of 
capacity, and due execution. If the facts do 
not support such an action or if setting aside 
the will does not help their clients, the 
inquiry and the creativity are over. Wake up 
probate lawyers! You’ve only scratched the 
surface and your clients deserve more. 

If by tortious means, such as fraud or 
duress, a defendant intentionally and tor- 
tiously prevents the plaintiff from receiving 
a gift or inheritance that the plaintiff other- 
wise would have received but for the 
interference, the defendant may be liable for 
the ensuing damages.! 

Historically, courts were reluctant to rec- 
ognize a cause of action for tortious 
interference with a gift or devise. That is 
because the tort requires a showing that the 
plaintiff would have received the gift or 
devise but for the wrongful interference. But, 
how could such a showing be made, since the 
testator, who is now dead, indifferent and 
presumably unable to testify, might have 
changed his mind about devising property to 
the plaintiff? Many courts felt that that 
lingering possibility meant there was virtu- 
ally no means of proving the tort, so why rec- 
ognize it?? The court in Allen v. Levbourne, 
190 So.2d 825, 829 (Fla. 3d DCA 1966), 
however, refused to interfere with the law- 
yers’ and their clients’ proof problem and 
announced that the cause of action for tor- 
tious interference with a devise was alive and 
well in Florida. The court stated: “‘While it 
is true that such a cause of action is difficult 
to prove, that does not affect the existence 
of a ground of tort liability.’ 

In fact, the proof problem that stymied the 
tort in most jurisdictions does not exist in 
every tortious interference case. In many 
tortious interference cases, the theory is that 
the defe:dant received or took assets which 
would have augmented a gift or devise that 
the donor or testator, in fact, made to the 
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plaintiff. In those cases, the gift or devise is 
not challenged and the gift or devise itself 
establishes the donor or testator’s intent to 
benefit the plaintiff. So, in those cases, it is 
clear that but for the defendant wrongfully 
receiving assets belonging to the donor or 
testator, the property would have passed to 
the plaintiff.* 

In addition to tortious interference by 
wrongfully causing inter vivos transfers of 
assets that would otherwise have augmented 
a testamentary devise, several other theories 
of tortious interference have been used in- 
cluding interference with the creation of a 
will,> interference with carrying out the terms 
of a contract to make a will,® interference 
causing the revocation of a will,’ interference 
with an inter vivos gift,® interference with a 
gift through the creation of a revocable t~ust,? 
interference by causing the disappearance or 
destruction of a will,!° interference by undue 
influence,!! and conspiracy to interfere, in- 


volving counsel who prepared estate planning 
documents. !2 

Although Allen is an important Florida 
case from a historical perspective, Dewitt v. 
Duce, 408 So.2d 216 (Fla. 1981), is the 
premiere Florida decision in the area of 
iortious interference with a devise. Many 
probate aficionados claim that Dewitt was the 
final blow to tortious interference with a 
devise and pronounced the tort dead in 
Florida. In fact, Dewitt breathed life into the 
tort. What has confused many practitioners 
is Dewitt’s establishment of prerequisites to 
bring a tortious interference action. 

In Dewitt, the plaintiffs filed a diversity 
action in federal court alleging wrongful 
interference with a devise. Previously, the 
decedent’s will, allegedly created by tortious 
interference, was probated in Florida circuit 
court. During the probate proceeding, the 
plaintiffs brought a petition for revocation, 
which they later voluntarily dismissed. Fur- 
ther, the plaintiffs accepted the devises to 
them under the will being probated. 

Based on the prior activity in the probate 
proceedings, the plaintiff’s diversity action 
was dismissed. On appeal, the U.S. Circuit 
Court of Appeals, Fifth Circuit, asked the 
Supreme Court of Florida to answer the 
following question: 

Does Florida law, statutory or otherwise, preclude 
plaintiffs from proving the essential elements of 
their claim for tortious interference where the 
alleged wrongfully procured will has been probated 
in a Florida Court and plaintiffs had notice of the 
probate proceeding and opportunity to contest the 
validity of the will therein but chose not to do so?! 

The Supreme Court of Florida held that 
the plaintiffs in such circumstances were 
precluded from bringing an action for tor- 
tious interference.!4 

In Dewitt, the Supreme Court of Florida 
tuled “‘that if adequate relief is available in 
a probate proceeding, then that remedy must 
be exhausted before a tortious interference 
claim may be pursued.”'5 A close reading 
of the case indicates that the holding is 
narrow and that the probate “relief” refers 
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to revocation and establishment of wills, not 
to the several remedies affordable in a pro- 
bate proceeding before a circuit court judge, 
who has as much jurisdiction and power as 
any other circuit court judge.'® 

So, if the ultimate relief sought is to 
revoke a will being offered for probate or to 
probate another will, or to proceed with 
probate intestate or establish a lost or de- 
stroyed will, the Florida Probate Code typically 
provides the process for obtaining that relief. 
You must follow it, because in any collateral 
action relating to devised property, the pro- 
bate of the will in Florida is conclusive that 
the will was executed by a competent testa- 
tor, free of fraud, duress, mistake, and undue 
influence and is conclusive of the fact that 
the will was not revoked prior to the testa- 
tor’s death.!7 In Dewitt, the court’s decision 
was easy. The plaintiffs were doing nothing 
more than bringing what amounted to a 
standard will contest, alleging lack of testa- 
mentary capacity and undue influence. They 
voluntarily gave up their entitlement to pro- 
ceed on that cause in the probate proceeding.'8 

But, what about the instance where the 
would-be will contestant lacks standing to 
bring his will contest, because he is not an 
heir or beneficiary under a prior will and, 
therefore, would get nothing for his troubles 
if he succeeded in voiding the will being 
probated? That person believes he would 
have benefitted under the true last will of the 
testator, but for the undue influence of some 
other person (e.g., the will would have 
provided differently). Not only does that 
plaintiff lack an adequate remedy in probate, 
probate provides him no remedy at all. In 
that case, a tortious interference action should 
be available.!9 

The Supreme Court, in Dewitt, went so far 
as to suggest that a marked disparity between 
the relief offered in probate and the relief 
offered through a tort action may be suffi- 
cient to make the tort action available in lieu 
of relief through the probate proceeding. For 
instance, in a case where the testator, prior 
to the interference, intended to leave a larger 
portion of his estate to the plaintiff than that 
which the plaintiff would receive if success- 
ful in a traditional will revocation proceeding 
(such as one-half of an intestate share), the 
tort action may be available.2° 

It is probably not enough, however, to 
argue that a marked disparity in relief exists 
as a result of punitive damages being avail- 
able in the tort action. The Supreme Court 
in Dewitt opined that punitive damages were 
not a valid expectation of a plaintiff.2! 

There are many other circumstances in 
which courts have found no adequate remedy 
in the probate proceeding, including: 
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(1) When the plaintiff is unable to estab- 
lish a destroyed will in a probate proceeding, 
because the statutory requirements cannot be 
met, an action for tortious interference caus- 
ing the destruction of the will is available.?2 

(2) When the defendant’s fraud or other 
tort is not discovered until after the probate 
proceeding is closed. Note that the theory 
behind the availability of the tort action 
under these circumstances is that relief in 
probate is impossible.24 Florida law, how- 
ever, may permit reopening of the estate. 

(3) When tortious interference causing the 
testator to make an inter vivos conveyance 
to the defendant of assets that would other- 
wise have been part of the estate. Setting 
aside the will would obviously not redress 
the injury.26 

(4) When an interference would prevent 
the will from being drawn.?7 

(5) When a devise is not contained in the 
will asa result of interference, since the court 
cannot add provisions to a will.”8 

Most probate litigators tamiliar with Flor- 
ida National Bank v. Genova, 460 So.2d 895 
(Fla. 1984), and Freeman v. Lane, 504 So.2d 
1297 (Fla. Sth DCA 1987), are of the view 
that it is hopeless to pursue an undue influ- 
ence action while the unduly influenced 
person is alive and capable of undoing the 
wrong. Arguably, tortious interference may 
be available under those circumstances. The 
difference between the tortious interference 
case and the Genova type of case is that the 
tort is based purely on an expectancy, which 
exists prior to the death or incapacity of the 
testator or settlor, while undue influence 
claims cannot be brought until the interests 
of the parties are fully vested, e.g., at death 


or after a gift is made. 

In Dewitt, the Supreme Court of Florida 

cites Harmon v. Harmon, 404 A.2d 1020 
(Me. 1979), as authority for when tortious 
interference is available. In Harmon, the 
court recognized that: 
One may proceed to enforce this liability, grounded 
in tort, before the death of the prospective testatrix 
occurs. . . . While delaying the adjudication until 
the mother’s death could solidify the plaintiff's 
position as allegedly a victim of fraud or undue 
influence, the delay might mean that important 
evidence would be denied in court. 

The Harmon court also emphasized that 
an expectancy has present economic value, 
which may be conveyed for valuable consid- 
eration.2°° Under Florida law, however, an 
expectancy may be released, but it is gener- 
ally not assignable.*! Further, under the 
Florida probate rules, Florida Rules of Civil 
Procedure, and certain equitable bills, the 
concerns about preserving valuable evidence 
of the event until an action eventually ripens 
can be satisfied without filing a full-fledged 
lawsuit. Whether the same rules and equita- 
ble bills were available in Maine at the time 
Harmon was decided is not indicated in the 
Harmon opinion. Therefore, it may be that 
Harmon would be decided differently in 
Florida. 

In any event, keep in mind that the testator 
or settlor in the circumstances described 
above is very much alive and capable of 
undoing the mischief. As a practical matter, 
that living settlor or testator may be a more 
sympathetic trier of fact than the court and 
six jurors. Even if the tort is established in 
court, proving damages may be insurmount- 
able, since the wrong can be undone by the 
testator or settlor or the results of tortious 
interference may be ratified by = properly- 
created estate plan. 

The Harmon court escaped a discussion 

of the damage problem. The court’s sense of 
telief in avoiding that discussion can almost 
be seen between the lines of its opinion: 
We need not, and do not, address the problems of 
proof of damages, once liability in tort is estab- 
lished [citations omitted]. Those are matters which 
should first have the attention of the trial court if 
and when the plaintiff establishes by a preponder- 
ance of evidence that he is entitled to relief. 

Assuming liability can be shown, how 
should the evil wrongdoer pay? Will simple 
teplevin work? Is a constructive trust neces- 
sary? Money damages? Punitive damages? 
Obviously the plaintiff must consider the 
form of restitution carefully, not just because 
some forms may make him whole while 
others may not, but the form of restitution 
may affect pleading and the standard of 
proof. For instance, the constructive trust 
approach requires the plaintiff to satisfy the 
clear and convincing burden of proof.*3 Oth- 
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erwise, the easier preponderance of the 
evidence standard may apply, as in a typical 
will contest based on undue influence. 

The choice of restitution may also affect 
the plaintiff's right to a jury.>4 By seeking 
damages only for the alleged injury, rather 
than a constructive trust or some other 
equitable remedy, the plaintiff in a tortious 
interference with a devise or gift case is 
entitled to a jury trial. In some local jurisdic- 
tions, where the circuit court is divided into 
areas of law (family, probate, etc.) the choice 
of restitution may even affect which judge 
hears the case. For instance, pursuant to an 
administrative order, the probate division in 
the 11th Circuit will not hear cases involving 
money damages. 

Punitive damages should be available in 
the appropriate case, in spite of the Dewitt 
court’s suggestion in a footnote to the con- 
trary, which was predicated on the court’s 
belief that no case law exists to support 
punitive damages in cases involving tortious 
interference with a gift or devise. In fact, case 
law does exist which supports the availability 
of punitive damages in tortious interference 
with devise cases.°5 Further, a tort is a tort 
is a tort and there is no reason why, in the 
appropriate case, punitive damages would not 
be available in a tortious interference with a 
devise case while it would be available in 
other tortious interference cases. 

The procedures for getting this tort to 
court are no different than any other tort. 
Indeed, in an appropriate diversity case, for 
instance, the federal district court may not 
escape subject matter jurisdiction by crying 
“probate! 

Further, although proceeding in probate 
may be a prerequisite to bringing a tort 
action, there is no reason why joinder of a 
tortious interference claim in a probate pro- 
ceeding, such as a typical will contest, should 
not be allowed.3” It is probably the most 
convenient way of litigating the case when 
the parties are the same. 

Finally, estate planners should not rest 
easy with this tort lurking out there in the 
“bushes.” Not long ago, civil conspiracy 
was found alive and well in Florida, and it 
crept into the land of probate as a tool to 
bring in the oft times chief architects of the 
plans that created the alleged injuries.>® Civil 
conspiracy has been used to implicate the 
lawyers in tortious interference with a devise 
case as well.>? And for those estate planners 
who believe they are still safe because no 
direct evidence of any tortious interference 
or conspiracy to commit the tort will be 
available, you will be disheartened to learn 
that circumstantial evidence is probably suffi- 


Conclusion 

Probate litigators have never been discour- 
aged from filing will contests just because 
the proof is extremely difficult. And many 
of those cases have been successfully prose- 
cuted. There is no reason to treat tortious 
interference with a gift or devise any differ- 
ently. For many clients, tortious interference 
with a gift or devise is their only hope of 
remuneration and, for them, a forgotten tort 
remembered is a joy forever. 
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Four Score and Maybe More— 
My Life, With Law in Between 
Reviewed by Chesterfield Smith 

Theodore Voorhees, the quintessential Phila- 
delphia lawyer, has written a book: Four 
Score and Maybe More — My Life, With Law 
in Between. Four score is a long span—even 
for a Philadelphia lawyer —but this book is 
fun as well as inspirational. After devouring 
that book, I happily call it to the attention 
of other lawyers who might enjoy it as much 
as I did. It is, of course, not unusual for a 
great lawyer to write an autobiography, 
(especially a retired lawyer), but this book 
has a rare feature; i.e., it is very good, very 
interesting and entertaining, and extremely 
well-written. For those who believe that 
the law is a lofty profession, worthy of the 
best of people, this book brings forth more 
good feelings about the legal profession than 
I can recount. I loved the book. It has a 
significant message which today as then is 
extremely important to the legal profession, 
but it is a message which gives the reader 
enjoyment as well as enlightenment. The 
book sets forth concisely without braggado- 
cio the many ways in which Ted Voorhees 
has served with a detailed recital of his 
contributions to lawyer referral service, the 
private and governmental legal service pro- 
grams and the general public availability of 
lawyer services. In my judgment, that life- 
time of exemplary professional activities 
makes Ted Voorhees a living legend, a 
Philadelphia lawyer who truly has rendered 
conspicuous service to the nation. 

I have always admired and personally 
enjoyed Ted Voorhees as a colleague and 
close friend, but to my surprise I find my 
professional admiration for him substan- 
tially enhanced as episodes in his life about 
which I had no knowledge, or details about 
him unknown to me, are here recounted. For 
many years now, Ted Voorhees has been 
one of the most respected bar leaders in 
America. My period of closest relationship 
with him was from 1965 to 1980. During 
that time, he worked on multiple issues in 
which we had mutual interest, nearly all of 
which in some way involved the concept of 
a lawyer’s public duty to serve unrepre- 
sented, under-represented people who need 
legal services but can’t get them. 

Because we were very good friends, I 
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well knew that Ted Voorhees was one of the 
more distinguished and honored trial law- 
yers in Philadelphia and that he had labored 
hard and long in the courts in behalf of 
clients for what is now more than 40 years. 
But his admirable service to clients is not 
the key to this autobiographic book. Service 
to the legal profession, service to the cause 
of those who never have and never will be 
able to pay the lofty legal fees he always has 
commanded, are the hardest charging theme 
in this book. 

In that service to the public, Ted Voorhees 
always was a trial lawyer. He looked like a 
trial lawyer; he acted like a trial lawyer; he 
quacked like a trial lawyer; he thought like 
a trial lawyer; and he brought the skills of a 
trial lawyer to his self-assignment, using 
those skills in a most effective way to secure 
from lawyers collectively augmented dedica- 
tion to the discharge of professional obliga- 
tions. Ted Voorhees was and is a grand trial 
lawyer, a noble trial lawyer. 

In discussing his own firm he, in the book, 
advances as essential and necessary qualifi- 
cations for law firm leadership individual 
skill: as a rainmaker; as an administrator; 
as the possessor of legal skills beyond the 
normal; and finally, a broad public recogni- 
tion for leadership activities in the organized 
bar. I like that, and I know nothing which 
can be added to better articulate admirable 
law firm leadership. Ted Voorhees has mas- 
tered and acquired each of those four attrib- 
utes. In his book covering more than 80 
years in 283 pages, he has recounted how, 
when, what and why those characteristics 
were developed and nurtured to the ultimate 
glory of this particular “Philadelphia law- 
yer.” 

I only hope that all people interested in 
the careful delineation here of what a great 
and noble lawyer is, and must be, will 
tead— indeed gobble up— this book. 

A copy of Theodore Voorhees’ book, 
Four Score and Maybe More, may be bought 
through the office of Dechert Price 
and Rhoads, 1500 K. Street, N.W., Suite 
500, Washington, D.C. 20005 for $16.95. 


Chesterfield Smith of Holland & Knight, 
Miami, is former president of the American 
Rar Association and The Florida Bar. 


Wild by Law 
Photographs by Carr Clifton 
Text by Tom Turner 

Featuring lively, reportorial text by Tom 
Turner and 120 stunning color photographs 
by Carr Clifton, Wild by Law: The Sierra 
Club Legal Defense Fund and the Places It 
Has Saved is the full, engaging account of 
the efforts of the Sierra Club Legal Defense 
Fund over the past two decades. 

Carr Clifton’s spectacular images capture 
the magic of the places mentioned, from 
Hawaii’s exotic beauty to Florida’s Ever- 
glades to New York’s Adirondack State Park. 
He evokes the misty, fir-clothed shores of 
Alaska’s Admiralty Island, California’s leg- 
endary redwoods, Utah canyonlands, a rare 
remnant forest in Indiana, a wetland valley 
in West Virginia, and the Southwestern land- 
forms etched in still-pristine air. 

Other leading photographers contribute 
photographs of wild creatures that have bene- 
fited from the Sierra Club Legal Defense 
Fund’s defense of their habitats: the rare 
Hawaiian palila, Florida panther, and north- 
ern spotted owl; the grizzlies and eagles of 
the Rockies; Northern Pacific marine mam- 
mals threatened by illegal netting. 

Wild by Law is moving testimony to the 
beauty and value of the wild places and 
creatures the fund protects, and to the dedica- 
tion of their defenders. 

Wild by Law is available at bookstores or 
by direct mail from Sierra Club Store Orders, 
730 Polk Street, San Francisco, CA 94106. 
The book costs $50 (enclose $4.50 for post- 
age and handling), contains 180 pages, and 
measures 9 x 12. 


Have You Read A Good Book? 

Members of the Bar are encouraged to 
submit brief book reviews (approximately 
500 words) for publication. They should be 
related to law but may be practical, eso- 
teric, entertaining or even fiction. Reviews 
should include the number of pages, the 
publisher, cost if known, and publisher’s 
address. Send them to Editor, The Florida 
Bar Journal, 650 Apaiachee Parkway, Tal- 
lahassee 32399-2300. 
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Not Be Exempt from Creditors’ Claims, 
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Otherwise Directed,” Trent S. Kiziah .. 
N52 
Florida’s Reversionary Interest in Rail- 
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Children, Alice K. Nelson and Jodi 
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Every lawyer, 
regardless of professional prominence or workload, should 
find time to participate or otherwise support the provision 
of legal services to the disadvantaged. 
Comment, Rule 4-6.1, Rules Regulating the Florida Bar 
Florida Pro Bono Coordinators Association 
813-366-6061 
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ORIGINAL, MUSEUM QUALITY 
DOCUMENTS OF LEGAL & 
POLITICAL SIGNIFIGANCE 
AUTHENTIC DOCUMENTS 

SIGNED BY: 

Presidents of the States 
Signers of the D 
Revolutionary Patriots & Chil War 

Documents Signed By Old World Kings 


Contracts Executed in the 1700's During 
The Reign of King George III 1760-1799 
Our choice of document 
or call for selection! 


American Revolutionary Legal Contracts Dating Back to 1300 A.D. LARGE Exquisit 
ely Framed 
—_—e CATALOG UPON REQUEST in Gold Woods 36” x 29" 
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ARCHIVES OF HISTORY 


Post Office Box 23191 ¢ St. Petersburg, Florida 33742 A 
TEL.: (813) 573-9446 © OUR FAX NUMBER: (813) 573-1333 ~ 


call for selection! 
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EXPERT WITNESSES 


Automctive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
© Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 


30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 


(313) 642-3232 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Ant. itrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-766-3008 


ACCIDENT RECONSTRUCTION 
EXPERT WITNESS 23 YEARS FORENSIC PHY: 
Any type accident includes but not limited to: 
Collisions ATVs Seat Belts ® Product Liability Slip and F: 


» Mechanical Equipment ® High Voltage Burns ® Electrical Shocks : 
Electronic Equipment ¢ ghee © Industry Accidents ¢ Farm Equi 


Richard W. Mitchell, Ph. h.D. Post Office Box 17682 
(813) 971-3759 = Tampa, Florida 33682-7682 
TECHNICAL 
MEDICAL & DENTAL 
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(305) 537-1442 
Executive Offices: 
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RECEIVER 
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state & 1000+ multi-fam. units. 

Southeastern U.S. 


Contact: 

Thomas J. Mannausa, CPM 
1343 Main Street, 5th Floor 
Sarasota, FL 34236 
(813) 365-1511 
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TIME BILLING 


J 


Join our nationwide user base and, 
for a limited time, install Time Bridge 
3.50 fully-featured time and billing 
software for a price that only 
SOUNDS too good to be true. 


e Easy to Install and Operate 


e Excellent Management Reports 
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Forms 


e Billing has never beer. EASIER! 
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e Pre-billing reports with complete 
client history 


e Bill 100 clier.ts in an hour with 
“Automatic Billing”. 
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= manage your practice, such 
Aged Accounts Receivable 
Employee Productivity 
Charges by Partner 
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Service Codes by Employee 
Client Status Summary 
..and a variety of others! 


For free demo, call or write: 
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(800) 446-1665 
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= NEIL 


Builds the Best Time/Cost Accounting System 
IMPAIRED for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarilio, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. é i 
Mech. Engineering; Unit Rig Qualified as an expert in many fields, includ- 
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Litigation 1977-1982. ® Ditching Machines 
@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


153 E. Palmietto Road, Suite 440 
Boca Raton, Florida 33432 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


Expert Witness 
GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 


"PHYSICIAN 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 

FL-(904) 878-0304 


1-800-433-5854 Tomlinson Engineering Company 


(407) 392-2702 
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‘RESOURCE: 


Experts on Experts. 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


San Francisco 
Los Angeles 
San Diego 
Honolulu 
Philadelphia 
Minneapolis 
New Orleans 
St. Louis 
New York 
Chicago 
Detroit 
Atlanta 
Boston 
Houston 
Dallas 

Miami 
Peoria 


(415) 398-8854 
(213) 669-1660 
(619) 232-4618 
(808) 531-5464 
(215) 829-9570 
(612) 338-2788 
(504) 525-8806 
(314) 241-9669 
(212) 288-1120 
(312) 327-2830 
(313) 964-0505 
(404) 577-3592 
(617) 451-5351 
(713) 223-2330 
(214) 698-1881 
(305) 372-5259 
(309) 688-4857 


4700 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 
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BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 
ORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 
FLO IDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 


BANKRUPTCY 
SOF TWARE 
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COUNSEL SEAL * 
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Ease Hotline 
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HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
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Signed written opinions from $225 
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* Forensic photography & Art Work by specialists 
+ Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
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St. Petersburg, Florida 33742 
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For Stat Service: FAX (813) 573-1333 
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SPECIALTY SOFTWARE 


Box 7026 Huntington Woods, Mi 48070 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 
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LAWYER SERVICES PAGES 


SMALL FIRM 
SOFTWARE 


FORIBM PCs & COMPATIBLES 
Time & Billing Oo %99* 
TrustAccounting OF 
Integrated Time, 

Billing, General 

Ledger, Trust 

and Check Writer 0 *299* 
Case Search *179* 

(Database for Legal Research) 

More Information Free 


* Add $10 handling 


These programs are so simple 
to operate, your legal 
secretary will have them 
running in less than an hour. 


ew Attorney Software, Inc. 


MD-Internist 


Experienced in records review/case preparation for malpractice litigation. 
Will travel anywhere in Florida. Reply to: 
Richard Martin MD 
P.O. Box 76177 
St. Petersburg, FL 33734 


Here to serve you.... 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help under- 
write the costs of this publication but are 
ready to supply lawyers with their practice 


and personal needs. 


When you need a product or service con- 


for 
Quality 


Flat fee--$275; for 
no extra charge, a 
physician will assist 
you with selecting 
an expert, as 
needed. 


Largest 
selection of 
Florida doctors 


Fast Turnaround! 
(Usually less than a week) 


1-800-284-DOCS 
(1-800-284-3627) 


Sotware For Attys Write by Atforeys sult these companies and individuals first. 
> 1801 Australian Ave. So. 
Suite 101 
W. Palm Beach, FL 33409 
(800) 749-9060 
Physicians 
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btaining national 
public information need not seem 
like traveling into a black hole. 
Nobody is more qualified than CIS 
to break through the space barriers 
with personalized service that gives 
every request individual attention. 

With 15 years of information 
retrieval experience, CIS has built 
an experienced network to obtain 
fast, accurate data and to transport 
it from one legal community to 
another at the speed of light. Tax 
liens, UCCs, judgments, and suits 
can be obtained from all 50 states, 
as well as corporate documents, 
certificates, and any other vital 
information you may require. 

One toll-free call will allow CIS 
to handle the hurdles and pitfalls 
of numerous phone calls, prepaying 
fees, dictating letters, and the daily 
tracking of work in progress. CIS 
will meet your short closing 
deadlines and unique requests for 
hard-to-find information on a 
national level. And who knows, 
someday we'll be able to retrieve 
information from anywhere in the 
world, and beyond. 

Call CIS today, the specialists in 
public records information. 


1-800-342-8086 


CORPORATION 
INFORMATION 
SERVICES, INC 


Nationwide Information 
Corporate Records 
INSTACORP 
Uniform Commercial Code 

Motor Vehicle Records 
Registered Agent 
Court Information 
Corporate Kits 
502 Park Avenue East 
Tallahassee, FL 32301 
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Join thousands 
prominent attorneys 
America’s fastest growin 
legal directory. 


A listing in West’s Legal Directory your honors and awards and any YOUR INFORMATION WILL 
instantly displays your credentials to other information you choose to list. ALWAYS BE CURRENT 
thousands of law firms and So you get national exposure, new With traditional directories, your F 
corporations. opportunities for referrals and the information is updated just once a 
With the touch of a few buttons, knowledge that you are listed among _year. But on West's Legal Directory, | 
they can view your client list, read some of the most prominent attorneys you can update your information any 
about your most significant victories, in America. time at no additional charge. All it 
identify your areas of practice, view takes is a phone call. 
IT’S THE MOST COST-EFFECTIVE 
DIRECTORY AVAILABLE 
Your Basic Profile is always free. 
_ Database ; And if you act quickly, you can get 
Re the more detailed Professional Profile 
listing free for one year. Don’t wait! 
WEST'S 
LEGAL 


Investor District Court tor 4 


Note: Many Professional Profile listings contain multiple screens of information. © 1990 WEST PUBLISHING CO. 1-9665-0/8-90 
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